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*38 I ntroduction

U S. courts increasingly mnust decide issues involving the laws of foreign
nations. Since statutes conprise nost countries' predom nant source of witten
law, U S. lawyers and judges with growi ng frequency are called upon to translate

and interpret such unfamliar |egislation. Fortunately, the topics of
conparative law and statutory interpretation have enjoyed a recent renaissance
in the law reviews. Still, no publication to date has attenpted to establish a

conprehensi ve theoretical nethodol ogy that conbines these two topics in a way
that U.S. practitioners can adapt to make real decisions. [FNI1]

This article takes a snall step towards that end. It aspires to address
acadeni cs and anyone who nust translate or interpret foreign statutes wthout
previ ous in-depth education in the alien |anguage and |law. [FN2] To make natters
nore interesting, | concentrate on the plight of the mnority of judges who want
to arrive at independently reasoned interpretations of foreign |aw when given
the opportunity. Mst judges strive mghtily to avoid even having to glance at
foreign | aws. [FN3] And, when it becones absolutely necessary to read a foreign
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code, nost judges and litigators retain the centuries-old habit [FN4] of
relying too slavishly on tendentious expert *39 testinony. [FN5] Furthernore,
whil e nost states and the federal courts currently allow proof of foreign law in
a manner simlar to donestic law, [FN6] vestiges of the old approach remain,
wherein parties nust prove foreign law as an issue of fact. [FN7] Conmentators
have long criticized this outnoded approach. [FN§]

Finally, when US. judges do resort to independent research, they often
m stakenly tend to perceive foreign law as quite simlar to donmestic |aw, and
they tend to give naive "plain" neanings to foreign provisions. A judge m ght
m st akenly believe that she nust use a "plain neaning" nethod of statutory
interpretation fromthe outset and then conpound this error with the "di scovery"
of a m staken "equival ence” of donmestic and alien statutory terns. Mst |ikely,
judges nerely apply such practices as the path of |east resistance. Oten, this
occurs unconsciously: judges who optimstically search for simlarities between
famliar and unfamliar law tend to "find" what they seek, in a self-deceiving
process of "wish-fulfillment.” Practitioners would thus benefit from a
nmet hodol ogy that gives them the confidence and conpetence to assune nore

responsibility for their decisions. [FN9]

*40 Part | of this article defines two major paradigns of statutory
interpretation--the "plain neaning” rule and "dynamc" interpretation (ny
proposed default method). Part |1 discusses the pitfalls of legal translation

and explicates the anal ogous problemof interpreting foreign law. Next, Part II
introduces the techniques of conparative law as the essential tools of the
statutory interpreter. In Part IV, | investigate whether the interpreter's task
is less burdensone due to the existence of universally espoused nethods of
statutory interpretation. The article begins to focus specifically on statutes,
as opposed to foreign law generally, in Part IV.C. These first four parts set
t he groundwork for ny suggestion in Part VI that interpreters should engage in a
far-rangi ng yet brief study of the values underlying the foreign | egal system as
the best first step on the road to optinmal interpretation. In particular,
interpreters should lIook to such underlying values in order to determ ne which
canons or nethods of statutory interpretation fit the case at hand.

| proceed to anal yze dynamc interpretation and the plain meaning doctrine and
then touch upon a foreign law application in which the latter paradi gm works
well. Crucially, | argue that one can determ ne whether plain nmeaning will "work
wel l" only by first invoking a generalized dynam c theoretic as outlined in Part
V and justified systematically in Part VI. Tangentially, 1 inquire whether
j udges who adopt my proposals for translation and interpretation should openly
di scuss such stances in their opinions. Hence, Part VII initiates a search into
the thorny problem of judicial candor. Finally, | turn to an application,
summari zing the benefits of the English version of the plain nmeaning doctrine
and suggesting how a U S. judge interpreting an English statute should nodify
the doctrine for her own purposes. | collaterally discuss an exanple of how to
approach a "syntactic" canon using ny proposed nethodol ogy.

This article contains a conprehensive strategy: it presents simlarities anong
transl ation, conparative |law, and statutory interpretation. Roughly speaking,
soneone l|aboring in any of these three areas nust stake out a position along a
textual i st-contextualist continuum Thus, the nore the reader of this article
becomes convinced of the anal ogy anong the three areas, the nore | can reinforce
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my contextualist stand in any given area by marshaling the advantages of
contextualismin a rel ated area.

Anot her undercurrent running throughout this article treats foreign law as an

area of controlled experinment, in which judges can learn to becone discerning
interpreters in a nore general sense. | intend nerely to provoke a prelimnary
di scussion. Still, ny approach, which discourages judges fromtotally forsaking

their customary term nol ogy and net hods, hopefully stands | ess open than sone to
the follow ng critique:

*41 Calabresi's [and other contenporary |iberal scholars' vision of the]
heroic judge, who can digest an extraordinary variety of materials--Iegal
doctrine, popular belief, science, history, and so forth--and transform them
into a coherent vision that will educate the legislature along with the rest of
the laity . . . has nore to do with a scholar's heroic ideal of a deep judicial
m nd and spirit brooding over a rich scholar's universe of |egal principles than
it does wwth the world of real judges. [FNI10]

Instead, | believe that judges can rise to the occasion. [FNI11]

|. Defining Two Methods of Statutory Interpretation

The long jurisprudential history of statutory interpretation [FNI2] 1is
characterized by continual warfare between textualist and contextuali st

nmet hodol ogies. In this article, | concentrate on one representative pair of such
enem es: the plain nmeaning rule (often used by U S. judges ascertaining foreign
law) and dynamic statutory interpretation (a sophisticated tool which, | wll
argue, should replace plain neaning as the default doctrine in this area). For
conveni ence, | broadly sketch the contours of the two nethodol ogi es here. Later,
some problens involved in using broad definitions will beconme apparent.

A. The Plain Meaning Rule

The sinplest statement of the plain nmeaning rule is: "[F]lollow the plain
nmeani ng of the statutory text, except when [the] text suggests an absurd result
or a scrivener's error." [FNI3] But, before plunging into the doctrine, it is
well to listen to Professor Summers, who warns that, "The argunment from ordinary
meaning is exceedingly conplex. . . . There is nuch about the argunent that we
do not yet fully understand.” [FN14] | use "plain neaning *42 doctrine" to refer
to a set consisting of two separate nethodol ogies. One nmethod declares that if
the statutory provision in question is "unanbiguous,” the interpreter will | ook
no further. The other nethod tries to discern "ordinary" neaning. This latter
technique admts that ordinary neaning can prove anbiguous at tinmes and that a
t ext deemed unanbi guous by an extraordinary comunity can remrmai n anbi guous when
construed by ordinary people. Thus, a crucial difficulty for the "ordinary
nmeani ng" net hod invol ves defining the relevant interpretive conmunity:

Should the standard for ordinary neaning be set by how a |lay person would
understand the disputed statutory terns? Should it rather be set by the standard
of a lay person who is a "conpetent and inforned user of ordinary |anguage" ? O
perhaps a nonlegal technical usage . . .? On the other hand, is a nonspeciali st
| awyer's reading the proper norn? O . . . a specialist inthe legal area that a
statute addresses? [FNI15]
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Anot her problem with the "ordinary"-"unanbi guous” dichotony is that |judges
often conflate the two strands.

The plain nmeaning rule can sonetinmes stake out an originalist position. In
that case, the user will examne legislative history to verify that what she
bel i eves constitutes the plain nmeaning that had been equally "plain" to nenbers
of Congress. The wuser follows plain neaning because it best indicates
| egi sl ative purpose or intent. [FN16] Or, a public choice theorist can cleave to
a "harder" version of the rule, seemingly uninterested in the actua
expectations of the enacting |egislature.

Then again, according to another typology, the plain neaning doctrine varies
according to the scope of its pernmissible sources. Deployed at its |east
sophi sticated level, the doctrine exam nes a word or phrase w thout recourse to
the rest of the statute, related statutes, or any other contextual information.
[FN17] As ny enpirical study reveals, courts apparently quite often resort to
this rudinmentary technique when trying to interpret foreign |law [FNI18] Regardi ng
the other extrenme of interpretive sophistication, I wll not discuss under the
rubric of plain neaning doctrine the idea that the ordinary *43 neaning of a
text always remmi ns one fundanmental aspect to its correct interpretation. [FNI19]

Neither will this article dwell on the so-called new textualism On the one
hand, new textualism falls between the two extrenmes just delineated. That
doctrine does not permt resort to legislative history except perhaps under sone
unusual circunstances, although it does permt investigation of the whole
statute, related statutes, and perhaps other materials. Its adherents search for
"ordinary" neaning. [FN20] On the other hand, the doctrine is "a consciously

dynam ¢ approach,” if an "excessively narrow' one. [FN21] Instead of joining the
ranks of Scalia-analyzers, | devote a subsequent portion of the article to
England's use of legislative history, in which a Scalia- inspired focus on
political structure generates additional insights and frustrations wthout,

however, engagi ng nost of the subtleties of the new textualism

B. Dynam c Statutory Interpretation

This section sunmarizes the view of the dynamic interpreter par excellence
W liam Eskridge, primarily as synthesized in his 1994 book. One can define this
approach by its negation of originalism dynamc interpretation does not seek to
divine the intent of the enacting legislature or to glean meaning from the
statutory | anguage per se. [FN22] To put the matter affirmatively, the dynamc
approach maintains the desirability of interpretations of a given statute
changing over tine to reflect evolving societal norns. The approach charts a
definite hierarchy of perm ssible sources, graphically depicted as a "funnel of

abstraction.” "Interpretive inquir[ies]" from the nost to |east abstract (the
| east abstract being at the apex of the funnel) are hierarchized as foll ows:
Current val uesEvol ution of statut eLegi sl ative pur posel magi nati ve

reconstruction & legislative historyWole actStatutory text [FN23] Eskridge
enphasi zes that the interpreter should always start with the statutory text,
which plays a promnent role and will prove controlling in many if not nost
cases. She should give particular deference to the text when the statute has
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been recently enacted or tightly drafted. [FN24]

Yet the interpreter should "slide up and down the funnel,” [FN25] granting each
contextual factor sone weight, for "[t]he funnel assunes that the strongest
interpretation is one that, |like a cable, weaves together several nutually
supporting threads."” [FN26] I ndeed, Eskridge notes that the historical
evol utive, and textual vectors interconnect and rmutually influence each other:

[ T]he statutory interpreter's understanding of the plain neaning of a . . .
text depends on her understanding the whole story of the statute, including its
historical circunstances and its evolution, which thenselves cannot be
understood without reference to the statute's plain nmeaning. [FN27]

Here, Eskridge refers to the plain neaning not of ordinary speakers of English
but rather of those |awers who know (at |east sone of) the legislation's
hi story. He suggests on occasion that |legislated texts should remain the primry
source for interpretation because "citizens" rely on such texts. [FN28] That
claim however, is highly doubtful unless we nmean that citizens sonetines rely
on their lawers' interpretations. Wth few exceptions, then, it suffices to
consider nmeaning in light of "legal insiders' understandings." [FN29]

The insiders' perspective, however, is by definition conservative, and
Eskridge does not hide his preference for the interpretive status quo. The judge
shoul d not abandon the prevailing canons of construction or social order wthout
due justification. Those justifications nost pertinent to foreign statutes wl|
be anal yzed in Part VI bel ow

*45 |1. Translation & Interpretation
A. Transl ation

Scholars and professional linguists realize that translation is an extrenely
conplex and creative activity. It thus sets a treacherous trap for the naive
[FN30] Yet fewin the U S. |egal profession appreciate or discuss the translation
process. [FN31] Si nce angl ophone judges have been given little scholarly guidance
about how to scrutinize other people's translations of foreign statutes, since
they rarely possess bilingual conpetency thenselves [FN32] or have the resources
to demand conpetent new translations from relatively inpartial parties, it is
not surprising that the cases sonetines nake glaring translation errors. [FN33]

*46 Understanding even the basic conclusions of contenporary translation
theory could significantly assist nonolingual |awers and judges. To nake
di scussion of translation a little |ess daunting, Lawence Lessig separates the
process of translation into two conponents, "famliarity" and "equival ence."
Fam liarity requires that the translator feel "at home"” in the wi der cultures of
each | anguage (i.e., the source and the target |anguage). ldeally, she should
"devel op nodes of thinking that reconnect her with the dynamc fields of words,
nodes of thinking that will allow her to explore neaning associations within a
word and neani ng connections created by words in a specific context."” [FN34] In
fact, experience shows that even if one hopes to master a specialized vocabul ary
within a foreign |anguage, the best way to do so involves first studying that
| anguage nuch nore generally. [FN35]
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Next, translation endeavors to find "equival ence in neaning” between the two
famliar contexts. Two problens, however, inmediately confront the translator

[FN36] First, |anguages never exactly "map" onto one another. For exanple, to
translate "I hired a worker" into Russian, one nust know whether the worker was
mal e or fenale. Conversely, consider the task of translating into English what
appears to be "fermale worker" in Russian. From the perspective of the English

speaker, the fact that the sex of the worker was specified suggests that it is
significant; but fromthe perspective of the Russian, because it is necessary to

specify the sex, the sex is not significant. [FN37]

O course, nore significant and subtle translative "gaps" exist. For instance,
the French word contrat includes agreenents that Americans would instead regard
as "conveyances" or "trusts," and excludes various other docunments that we call
"contracts." [FN38] The trap of simlar spelling is conpounded here by the
relatively abundant use by the French of synecdoche, the figure of speech in
which a part substitutes for the whole (e.g., a "hired hand"). Thus, French
jurists define contrat by nmentioning the *47 will w thout nentioning the need
for the will to be declared or the requirenent that there be a cause (roughly
speaki ng, a good reason for the parties to declare their will and for the lawto
respect it). [FN39] A translator not aware of the synechdochal forrulation wll
render a literal translation that |eaves out key elenments of the French concept.

Exanpl es abound of other legal faux ams, words that |ook simlar but mean
different things. Thus, the French hypotheque is not an exact synonym for the
common | aw nortgage on real property (viz., "hypothecation"), contrary to what
Black's Law Dictionary inplies. [FN40] Another illustration, the slight
difference between "act of God" and cas fortuit ou de force mgjeure, had an
"inmportant effect” on a judicial holding in Quebec. [FN41] In Loui siana,

inmportation of the <civil Jlaw tradition has resulted in sonme notorious
m stranslations fromoriginally French statutes. The French word for "cause" has
been m stranslated as "cause of action,"” [FN42] and the word "support” in a

Loui siana statute is an erroneous rendering of secours (help or aid). [FN43]

Two identically spelled words sonetines require nmapping, too. Schroth notes
the danger in "assunfing] that 'consideration' has the sane neaning in
Connecticut and England, or that jurisprudencia is the same concept in Mxico
and Spain." [FN44] In fact, as a comentator on translations of civil codes
cautions, "Every legal termcarries a variety of secondary associ ations conjured
up fromthe |awer's accunul ated know edge of law, giving the terma different
coloring than it has in the foreign | egal system" [FN45] Another | awer further
notes, "An identical provision of the law of two countries nay have wholly
different noral backgrounds, may have been brought about by the interplay of
wholly different forces, and hence the simlarity nay be due to the purest
coi nci dence. " [FN46]

The exanples nentioned above represent the tip of an iceberg which |eads
judges insidiously to presune all sorts of identical concepts supposedly shared
anong diverse |legal systenms. In the realm of linguistics, *48 several scholars
have proposed various semantic or syntacticuniversals. The search for any
invariant core across translations, however, has proven fruitless thus far.

[FN47] Unfortunately, then, a translator cannot rely on any facile forrmulae to
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dodge the problem of "false simlarities.” Indeed, two countries can speak
closely related | anguages yet cultivate nmarkedly different |egal systens. Such
is the case of Germany and the Netherlands, between which a high incidence of
false simlarities in legal vocabulary exists. [FN48] Furthernore, very
dissimlar legal cultures still present the problem of false simlarities in
translation, as exenplified by WIIliam Jones' careful treatnent of classical
Chi nese texts:

[Qne of the dangers in using Wstern |legal categories as the basis for
anal yzing Chinese lawis that we will tend to concentrate our attention on those
aspects of the Chinese legal order that seem nost simlar to our own |ega
doctrines and practices, regardl ess of whether these aspects are indeed central

in the Chinese legal context. . . . [T]he elenments of crines as defined in the
Qng Dynasty legal code are remarkably simlar to those in the equivalent
Western crimnal laws . . . [T] he concept of "crimnal law' inherent in the

Qng Code is fundanentally different from that in Wstern culture. Wereas
Western crimnal |aw sees crinme as a violation of the right of individuals to be
secure in their persons and property, the inperial Chinese |egal order saw crine
as a disruption of governnmental control. Taking surface simlarities between
Chinese and Wstern law at face value, then, obscures the fundanenta

di fferences that may exi st between these two | egal order. [FN49]

Mappi ng, say, contrat onto "contract" denmands creativity. Options for the
translator may include (1) listing sone or several of the specific discrepancies
in a footnote; (2) trying to find general values or principles in the French and
Angl o- Anerican |egal systens that explain the origin and persistence of the
t erm nol ogi cal discrepancy; (3) inventing a new word; (4) refusing to translate,;
or (5) ignoring the inexactness--i.e., construing the isonorphic terns as
identical. Under the circunstances, *49 perhaps the nost useful advice one can
give to professional legal translators asks them to craft "slightly unusua
vocabulary and diction . . . to preserve distance, to maintain the reader's
suspi cion.” [FN50] This suggestion does not nmeet wth universal approval anong
practitioners. For instance, an article from the md- 1950s advocates the
opposite procedure:

[I1]t is essential that the final draft of the translation be conpleted by a
person who knows no | anguage other than English. That is, the final version in
English must not have a construction or ring that is foreign to the English-
speaki ng judge or juror. [FN51]

Nevert hel ess, anong (non-legal) translators, such intentionally strange
translations are wdely advocated by a spectrum of different theoretical
school s. [FN52]

The second "equival ence" problem related to the "nmapping" problem is that
vari ous norns of equivalence inhere in various institutional practices. One of
the key contributions of translation theory in the 1980s was "the discovery of
the inportance of first establishing what norns govern translation behavior
bef ore anal yzing specific translations,” since "every instant of the translation
process is governed by norms."™ [FN53] In other words, translation is
conceptualized as a cultural, not nerely linguistic, phenonenon. [FN54] For
exanple, it may suffice for certain purposes and audiences to translate contrat
as "contract," but we cannotfind a practice- independent guide to what suffices
and what does not. Different translations of the sanme phrase may be required
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dependi ng upon *50 whet her one translates a statute or a contract, or in a brief
as opposed to a nenorandum [FNS55]

It follows logically yet crucially from these conponents of translation that
"legal translation really means a lesson in conparative |law " [FN56] Soneone
fluent in a foreign language wll not necessarily be able to conpetently
translate |egal docunents, [FN57] for the famliarity and equivalence skills
requi red nust be specifically legal. The U S. practitioner confronted by the
alien text nust self-consciously confront the unfamliarity of both | anguage and
law. That is, conpared with a lawer who interprets a law wi thout first having
to translate it, the translator occupies a position of greater power. If this
power is used well, the translation process wll alert the translator to
potential problens and point the way to potential solutions.

For exanple, no nonolingual Engl i sh-speaking |awer presented wth
contenporary Turkish statute, a Turkish-to-English dictionary, and a Turki
|l egal dictionary for Turks would presune to divine with any alacrity t
"meaning" of the statute or the "intent" of the Turkish legislature. (
conparison, the same |awer mght well junp to concl usions, based upon a sing
reading, about a two hundred year-old US. law.) In the forner case, t
"startle effect"” of the |anguage barrier would i medi ately convey to anyone the
grave dangers of each stage of the enterprise--viz., "literal" (bilingual
dictionary) translation and facile (legal dictionary) interpretation. [FN58] In
fact, the nore information at the U S. practitioner's disposal about the Turkish
interpretive conmunity, including the higher degree of famliarity with the
foreign cultural matrix, including |anguage and law, the easier wll be the
search for approximate equival ences between the foreign and donestic systens.
One can apply a foreign statute only if one can understand it, and one can
understand it only if one has sone basis for conparison.

a
sh
he
In
l e
he

*51 Yet, if the novice US. |awer knows little about Turkey, | wll argue
that she should initially search for a "basis of conparison" at the |evel of
political values which will help to explain the relationship between the Turkish
| egislature and courts. The reason why this level of initial conparison is
optimal for dealing with statutes wll wunfold in ny later discussion of
conparative law, but here |I link this procedure for translation of statutes to
an anal ogous strand of translation theory. W should consider adopting M chael
Riffaterre's suggestion that a translation nmust sonehow show-but not
necessarily in the same way as the original--that the text belongs to a
particular genre and tries to achieve particular formal functions. [FN59]
Al though Riffaterre and virtually all others who discuss genre, formalism or
functionality in this context concern thenselves solely wth literary
transl ation, [FN60] it pays to see how one can conformthis approach to statutory
translation as well [FN61]--if only ultimately to indicate again the perils of
| egal translation.

Here is an exanple of a formal function that could possibly avail as one basis
for statutory translation. "Anmbiguity" constitutes one of the "categories of

expression"” that translators of literary texts frequently want to preserve.
[FN62] Yet anmbiguity is a functional device for statutes, too. According to somne
| egal process and public choice theorists, |legislators sonetines effect

conprom se by deliberately witing anbi guousl aws, so that the courts |ater nust
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decide the issues that the legislators cannot or will not decide for thenselves.
[FN63]

Let us now assune that sonmeone needs to translate a rather vaguely worded
statute adopted by Nation S. W know that not every anmbiguous phrase in the
source | anguage can be translated into anmbiguous terns in the target |anguage.
Therefore, the translator hoping to preserve a pervading vagueness in the
overall text may opt to turn sone unanmbi guous source phrases into anbiguous
target phrases. This is not an easy task. *52 In general, this "functional™
approach works poorly when translating entire |egal instrunents such as statutes
or treaties:

A translator of a novel has the luxury of nmaking up for what is omtted here
by developing it there. But in translating a treaty or a contract, one nust
consider the very likely possibility of interpretation of a sentence or a
section out of context. Hence whatever clarification there is to be nust
acconpany the very passage to be clarified. [FN64]

W can add: "Whatever anbiguity there is to be should ideally acconpany the
very passage to be rendered anbi guous." [FN65]

Neverthel ess, given that attenpting literal translation can result in
ponderous, clunsy, and biased results, [FN66] the functional approach has an
advantage: it forces the translator nore openly to confront her biases, rather
than to assune (always erroneously) that she does not harbor any. In the above
exanple, it turns out that the very concept of "anbiguity" is unstable because
it is subject to bias. If the translator believes that the source-text vagueness
is merely accidental, akin to successive drafting errors, then she mght try to
annotate every anbiguous word in the source text, explaining each probable
meani ng. This process mght involve a cunbersone if not overwhelmng task,
except that a translator who does not initially read a text expecting to find

massive anbiguity is unlikely to "discover” it. In contrast, a translator who
firmy believes that Nation S's legislature is prone to conprom se and hence to
del i berate vagueness wll unconsciously generate or enphasize equivocality in

the source, nuch as the New Critics mani pul ated poetry. [FN67]

That is, the translator herself hel ps determ ne sub silento how vaguel y worded
the final translation will be. But, if she knows beforehand that her theory of
| egi sl ati ve behavior will color her work, she stands a step closer to producing
the best translation possible under the circunstances. To put the |esson nore
generally, the translator should always strive to remain self-conscious about
t he net hods she enbraces. *53 If, say, she has to "ignore the plain | anguage of
the text in one context to convey the sane nmeaning in a second,"” [FN68] she
shoul d realize that she has made choi ces about what constitutes "plain | anguage"
or "the sane neani ng" based upon her perceptions of the nornms and functions of
statutory translation. Every statute is a formal, l|egislative docunent, "an
artifact rather than a plain representation of reality,”" [FN69] and it needs to
be translated as such.

In fact, the translator ideally nust exercise even greater |egal inmagination
than already intimated in the above exanple. For, not only should the transl ator
take a stance about the desirability of ambiguity in the alien code as applied
by an alien court, but she should also consider the audience for the
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transl ation. The technique of "defam liarizing" the target audi ence can progress
only so far before it backfires. For instance, suppose that the original lawis
normal ly interpreted by Nation S courts which are adept at construing very vague
legislation. A "literal"™ translation may seriously confuse a Nation T court
which interprets only relatively exact statutes. [FN70] The best solution for an
S-to-T translation will keep as nmuch of the Nation S statutory style as renmins
conprehensible to Nation T judges. In other words, the final result will be a
"hybrid* between two styles, perhaps representing two different substantive
approaches to the | egislative process.

Al t hough these statenents beg a variety of questions, nmuch of the remai nder of

this article will devote itself to such concerns. | wll discuss bel ow how al
statutory interpretation, not just translation, shares this problem of
speci fying an audience. Here, | sinply note that a great deal of contenporary

translation theory reflects upon this problem As nentioned above under the
rubric of "norns of equivalence,"” scholars now understand that "equival ence,"
and "acceptability" in the receiving culture, are enpirical (practice-
dependent) matters, and that translations remain valid only for a given tine
horizon within a given receiving culture. [FN71] I now list two ramfications of
this insight addressed at greater length below (with reference to
interpretation, not just translation):

1. Inprovenent--Should the translator of statutes try to "inprove" the text to
be translated--making it clearer or even fairer? Oten, translation theorists
from upon efforts to inprove the original; yet particularly in certain eras,
various individuals have waxed poetic about *54 the potential enrichnment of the
target |anguage and culture initiated by the audience- oriented conponent of
transl ation. [FN72] Lessig has introduced a useful distinction between two kinds
of "humlity" that a judge (and her agents and wtnesses) arguably should

exercise when translating: [FN73] "structural humlity" which will limt the
scope of the translation when political reasons so dictate [FN74] and "humlity
of capacity” which will cabin the judge's efforts towards inprovenent when she

does not have the resources or know edge to acconplish the task conpetently.
[FN75] Not coincidentally, these are precisely the restraints on contextualism
that | stress bel ow

2. Unconsci ous Bias--Above, | have maintained that the problem of unconscious
bias is critical when considering translation as an institutional practice. Wen
translating, as elsewhere, people tend to find what they seek. In general,
comment ators have becone increasingly mndful that even well- neaning experts--
including those appointed by the court--can harbor unconscious biases. [FN76]
Even | aw professors (whom at |east two scholars recommend as the | east partisan
experts [FN77]) have theoretical predilections which color their translations.
Yet scholars have produced case studies denonstrating the unconscious
mani pul ations in various translated texts, [FN78] and the |egal comunity should
t ake heed of such work and spearhead anal ogous studies. Meanwhil e, judges should
*55 responsibly nonitor the translations not only of court interpreters [FN79]
but also of expert wtnesses, clerks, special nasters, alien courts (via
certification), and so forth.

B. Interpretation
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Interpretation constitutes anot her conponent of t he i nport ant
interrel ationship between translation and conparative law. In many respects,
legal translation is a special case of legal interpretation. Janmes Boyd Wite
and Law ence Lessig are the two nost forceful recent advocates of this insight.
[FN80] White states boldly that:

Interpretation is directly continuous with translation, for one who seeks to
make a text in response to a text in his own |anguage nust inhabit his own
version of the translator's uncertain space, knowing that it is inpossible fully
to reproduce the neaning of the prior text except in the words of the prior
text, in its context, yet knowing as well that conversations can take place
about such texts in which they are for sone purposes, and in sone ways, usefully

represented in other terms. [FN8I]

Lessig al so envisions a continuum

Every act of communication, the theorist of translation asserts, is an act
of translation. And if so, then what distinguishes anong conmmunications is
sinply the extent to which this process of translation is nore or |less self-
conscious, or the extent to which the translators are conscious of the role the
background has on neaning in the foreground. So as a matter of description, *56
we could array cases along a dinmension that tracks the closeness of the
interpretive contexts between the source and target texts (so that at one end
stand cases of translation between |anguages, and at the other cases of
communi cation within a community). And when so arrayed, we would also have
aligned cases by the extent to which a process of translation is ordinarily

sel f-consci ous or apparent. [FN82]

Lessig then concentrates on internediate cases, "where the |anguage 1is
nomnally the sane but the interpretive contexts are radically different."

[FN83]

As | now justify, however, one nust dive into philosophy, history, and the
social sciences in order to gain pragmatic famliarity with foreign law. It
turns out that an apprehension of the values underlying legal institutions

represents the key to accurate legal translation and interpretation. Therefore,
the first task that the interpreter should tackle, possibly even before she
realizes that she nust deal with a foreign statute (as opposed to other foreign

sources of law), [FN84] is to search for foreign "institutional values."

I11. Searching for "lInstitutional Values" Via Conparative Law

The above sketch of the conplex interrelationship between |anguage and |aw
provi des only one of several kinds of attacks one could |aunch against the so-
called textualist approach to conparative law. Such an approach, in its crude
form attenpts to match foreign black letter rules to functional equivalents in
the donestic realm without first exam ning the extral egal context in which any
such rules flourish. In contrast, a contextualist approach would w sely enlist
overarching "principles"” to help explain and predict the rules. One can conceive
of contextualismto include principles derived either from the social sciences
perspective, from a philosophical or historical perspective, or from all of
t hese perspecti ves.
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*57 A book-length work by Professor WIliam Ewald provides a striking recent
denunci ation of both textualism and social science contextualism Ewald' s
dom nant conclusion is that to understand foreign | aw one necessarily nust first
grapple with "the philosophical principles that lie behind the surface of the
[legal] rules"--i.e., "the how and why and whence of the |egal system and not
just the black letter what." [FN85] Conparativists therefore routinely "di scover”
false simlarities between |egal systens. [FN86] Ewal d hopes to show through a
detail ed exanple that only by studying the origins and devel opnent of nodes of
thought within a given system-elucidating how soneone in an alien system
t hi nks--can we avoid such enbarrassnments. The nmere "piling up” of social science
facts or "black letter rules"” conprises a m sguided nethodology fromthe start.
[FN87] Hence, learning (in the best practical sense) a given black letter rule
demands attention to a web of interrelated, broad abstractions. [FN8§]

In a subsequent article, Ewald clainms additional support for his brand of
anti-contextualism in the work of Alan Watson. | w |l have reason to further
consi der this approach bel ow. [FN89] Here, | sinply note that Ewald continues to
mar shal evidence that "the causal relations between |aw and society wll prove
to be reciprocal, interactive, and nulti-layered,"” even to the extent that "the
phenonena may be too conplex for a tidy description, even in principle." [FN90]

Such work in conparative legal theory, if sound, has this consequence for our
pur poses: superficial research on foreign legal rules (as opposed to superficial
research on principl es or val ues) probably causes nor e serious
m sinterpretations than previously imagined. An unadorned "plain meaning"
met hodol ogy currently reigns over the majority of cases interpreting foreign
statutes--precisely the kind of approach that |acks engagenment with the foreign
countries' "conceptual wring" and hence falls nost prone to unnoticed yet
potentially profound error. So, an attorney or judge unfamliar with either the
“rule"™ or the broader context may actually do better to focus on |earning the
context, and then piece together the rule as best she can.

*58 Yet before el aborating upon this approach, | first take care to define the
rel evant "context"” nore broadly than Ewald does. [FN91] In doing so, | take a
syncretic view of an inevitable future battle pitting Ewald against those
commentators whose work he dism sses. For, many enlightened social science
contextualists perceive the I|imts of social science interpretation of
unfamliar regines. These witers delve into and contest sone background
assunptions of their disciplines while already follow ng some prom sing new and
broad pathways in conparative law. [FN92] A lawer unfamliar with a foreign
| egal system who reads such contextualists nmay well encounter the best bal ance,
that is, she heeds the spirit of sone crucial Ewaldian adnonitions yet stays
within the realm of what she can conprehend, rather than straining towards a
realm that will always evade "tidy description.” It seens best, then, at |east
in the context of statutory interpretation, to visualize a continuum from the
nost abstract Ewal dian "principles” to the nost specific "rul es":

Bel i ef s/ Phi | osophi cal PrinciplesPolitical & I nstitutiona
Val uesMet hods/ CanonsRul es

"Political and institutional values"” include nmany of the underlying rationales
currently held by nenbers of a legal conmmunity. These rationales are not
reduci bl e to sociology per se, yet neither are they as nebulous or difficult to
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study as, say, Kantian netaphysics. After all, every US. |aw school teaches
students to construct institution-based argunents. Thus, political and
institutional values arguably represent the optimal |evel of abstraction wth
which U S. -trained |awers should grapple. Exanples below wll indicate how

| earni ng such values inparts useful explanatory power.

O course, as nentioned above, | address only |awers who have not attained
prior specialized know edge regarding any stage along the above continuum
Sonmeone who has already conprehensively exam ned the Kantian foundations of
German | egal thought or the German Civil Code probably should not resort to
studyi ng German "val ues." She can safely overlook this article.

*59 Furthernore, since we nust take the idea of a continuum seriously, the
di stinction between "values" and Ewal dian "principles” or "habits of thought”
[FN93] will often blur. The precise |level of abstraction at which a novice | awer
shoul d comence her foreign law research is a matter not readily answerable.
This article does draw an arbitrary bright line, however, between "val ues" and
interpretive "canons," and suggests that as a practical matter, novice |awers
should always first famliarize thenselves with areas of the alien system nore
abstract than canons.

Interpretive canons lie internediate along the continuum between values and
rules. [FN94] Below, | try to enploy consistent term nology: "canons," "nethods
of interpretation,” and "'rules' of construction®™ all fall wthin the sane
anal ytic category along the continuum (I often use the words interchangeably.)
"Maxint is synonynous with "canon," except when | discuss Gice's nmaxins of
i mplicature, which arguably count as "philosophical principles.” By contrast, a
| egal "rule" denotes the specific proposition of "black letter" |law, as defined
by cases and secondary sources.

The term "rul e" subsunes "statutory rules,” by which | nmean any interpretation
of a specific statutory section, phrase, or word. | assune, however, that the
original-language text of the statute needs to be interpreted via nethods and
canons in order to discover or construct a statutory rule. Therefore, this
article nakes a two-fold suggestion when a novice reads a ready-nade statutory
rule (i.e., one created by soneone else). Instead of accepting the rule wthout

further analysis, the novice should first look at sufficient "institutional
val ues” to ascertain whether a dynamc or textualist nmethod of statutory
interpretation should be enployed next. | <call this stage "pre-dynamc"

interpretation. [FN95] Second, the interpreter should use the chosen nethod to
cone to her own understanding of the textual provision. This second step al ways
begins with a *60 close reading of the provision, whereas the first step draws
upon a w de range of external sources. [FN96]

By concentrating on "institutional values,"” the novice clearly will not avoid
t he conprom se and approxi mation that necessar|ly acconpany a concrete decision
about a particular statutory provision. The net result will inevitably display
qualities of a "hybrid® between the foreign and the relatively famliar,
domestic law. For the remainder of this article, | explore whether such a hybrid
m ght serve the purposes of the litigants and the court better than the i gnor ant
or insincere undertaking to match black letter foreign rules to plain meaning
| ocal equivalents, or to predict the exact outcone that a foreign tribunal would
reach on the identical facts, or blithely to presune that foreign nethods
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correspond to donestic ones. [FN97]

| V. Universal Val ues?

A. Shared Val ues, Shared Rules, & Manufacturing Universality

Initially, we should consider possible shortcuts. |If our own |egal system
shares underlying values with those of other reginmes, then, happily, we could
expect one of two results. At best, legal rules nmght have devel oped al ong

parallel routes, so that rules (or terns) that appear simlar mght actually
represent near-equivalents. Such honologization donesticates the task of
translation and interpretation. Alternatively, even if the foreign rule seens
i nconprehensible to us, we could try to reconstruct a crude approximtion to the
rule by reasoning fromthe shared val ue down, that is, by imagining howthe rule
nost |ikely would have evolved in the foreign environnent.

When an interpreter has little relevant and reliable evidence or specialized
knowl edge concerning the foreign rule itself, she should proceed to work with
the shared value. To anticipate later discussion, if the interpreter cannot
recogni ze any shared val ues, then she should next try to learn and to adapt the
strange explanatory value in a "hybrid" with donestic law. Finally, if the
unfam liar values only cause confusion, she should resort to a relatively
textual i st approach. A nmjor inpasse, discussed throughout this article in sone
of its nyriad incarnations (e.g., *61 "wish fulfillnment"), asks how to discern
if one's evidence is "relevant” and "reliable"--or how the supposedly "shared"
value (or word) is "recogni zabl e" as such. That is, how do you know if the val ue
is really shared or just seens that way? One nust watch for nmany traps.

For exanple, part of the process of gathering evidence about rules should
i nvol ve ascertaining whether the rule in question has been "transpl anted"” from
the interpreter's native regine. Systens that do not share values can still
share rules, because systens borrow from each other at the Ilevel of rules.

Professor Ewald, distills and clarifies the idea of "legal transplants,"”
i naugur ated by Al an Watson, as foll ows:
Hi story shows that, because of the [conservative, prestige-seeking,

formalistic] nature of the legal profession, |egal change in European private
| aw has taken place largely by transplantation of legal rules; therefore, |aw

is, at |east sonetinmes, insulated fromsocial and econom c change. [FNO9§]

Ewal d perceives that Wiatson has studied this enpirically testable thesis
mainly with regard to the transplantation of Roman private law to Wstern
Europe, and that other regions of the |law nust be exam ned on a case by case
basis. [FN99] OQther commentators also doubt the prevalence of transplants.
[FN100] As reported above, Ewald insists nore generally on the enornous
conplexity of conparative law-for law neither "mrrors" society nor stands
wholly insulated fromit, and hence the search for commobn ground at any |eve
whether in principles, values, or rules wll prove arduous. W need not share
the degree of Ewald' s pessimsm but we nust nevertheless refrain from assum ng
that any given rule qualifies as a transplant until we cast beyond the statutory
t ext per se.
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B. Judicial Presunptions & |Independent Research

Donestic courts often presune, in the absence of sufficient evidence presented
by the parties, that foreign law is identical to donestic |aw. [FN101] Such
presunptions take various fornms. For instance, a court could presune that
donmestic statutory law as well as conmon |aw prevails in the foreign nation, or
that certain fundanental principles of law exist in *62 all civilized nations.

[FN102] These presunptions, however, usually stand as a "thin disguise"” for the
forced application of forum |aw. [FN103] The "fundanental artificiality"” of the
presunpti on becones especially pronounced when a statute is involved. [FN104]

| nformal assunptions operate conparably to such fictional presunptions. Judge
MIlton Pollack assunes that, regarding foreign law issues, "[I]f what is relied
upon is law, and not sone primtive religion or the whimof a tyrant, the form

of reasoning will be famliar." [FNI105] Cccasionally, courts even ignore expert
W t nesses' expositions of differences "apparently . . . J[on] the unspoken
rationale . . . that donestic law is applicable by anal ogy." [FN106] These

judges typically make little or no effort to ascertain simlarities upon which
they fictionally rely.

A few tribunals, however, do conduct sua sponte exam nations of the pertinent
foreign | aw. [FN107] Sonme others performa "cursory independentresearch” in order
to decide if they are conpetent to forman opinion (or should instead invoke the
presunption). [FN108] Depending primarily upon the extent of the presentation by
the parties and the perceived famliarity of the foreign legal system other
courts have investigated the legal authorities cited by the parties or engaged
in "limted independent research . . . to supplenent the presentation of the
parties."” [FN109]

*63 Mbst judges consider their own research highly reliable. In a 1983 survey,
si xty-two percent of judges clainmed that such independent research was a "nost
effective" nethod to establish foreign law, the remaining thirty- eight percent
called it "somewhat" effective. [FN110]

The courts' inquiries, however, very often (inplicitly or explicitly) conclude
that alien and forum rules correlate quite closely. [FNI11] One benign
explanation for these findings of simlarity holds that seem ngly diverse |egal
rules may sonetines be nore conparable than they appear or may have borrowed one
another's rules. Another benign explanation recognizes that courts nore
frequently choose to pursue | egal research when they already know that the alien
system lies in relatively famliar terrain. Wile these explanations renmain
i ndi sputable, they present an inconplete picture. The general methodol ogical
problem of "wish-fulfillnment” wmars the wuniversality thesis. Put sinply,
interpreters tend to spot false simlarities. Notwithstanding their flattering
self-appraisal, jurists who do not contenplate this problem display a troubling
| ack of know edge.

C. False Simlarities in Conparative Statutory Interpretation

This article now begins to specialize in statutes and to focus on canons of
statutory interpretation. As defined above, interpretive canons lie internedi ate
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along the continuum between principles and rules. As such, canons act
functionally like rules vis-a-vis underlying institutional values, but canons
act I|ike values vis-a-vis the rule formed by interpreting the statute.
Consequently, proof that a canon is wuniversally respected would provide
evi dence, but not conclusive proof, of a universal value underlying that canon.
To rephrase the matter: if a |lawer tries to use a canon w thout grasping why it
exi sts--without first searching for values that explain and justify the canon--
she runs the danger of m sapplying it and thus m sconstruing the statutory text.
Thus, the problemof false simlarities only worsens in the setting of statutory
interpretation.

First, consider how searching for a rule of construction with a rule of
construction can cause slanted results. Soneone who conscientiously hopes to

"find the foreign law' often will initially search out the nethods by which the
foreigners interpret their own statutes. [FNI112] But, a judge accustoned to
"plain nmeaning"” interpretation will nore likely convince *64 herself that the

foreign sources al so favor the "plain neaning" paradigm Wen she reads a French
court claimng to predicate its ruling upon the doctrine du sens clair, she may
take the opinion at its word, for "sens clair" plainly nmeans "plain neaning." O
does it? Diverse doctrines operate in different reginmes under the rubric

apparently quickly translated as "plain meaning." [FN113] The danger | describe
here actually exists: indeed, amazingly, the jurisprudential foundation for the
plain neaning rule in the civil |aw derives from an erroneously "plain" reading

of a maximin Justinian's Digest. [FNI114]

Even nore inportantly, some courts nention the doctrine only to divert
attention from the true rationales for their decisions. [FNI115] In France, for
exanple, the extrenely concise judicial opinions, which are rarely published,
typically state formal conclusions wthout acknow edging the priorities anong
conflicting argunments. [FNI116] "[J]ustification is reduced to the skeleton of a
judicial syllogism The court states only the legal rule, the relevant facts and

the conclusion.” [FN117] Wen the court refuses to openly recognize its
eval uative and creative role, [FN118] however, it still covertly retains that
role. (It is debatable how often insincerity plays a role here. Later, | nake

the distinction between conscious and unconscious nanipulation of canons.)
[FN119]

When reading primary sources, however, the researcher should always suspect
that the purported rationales mght hide the actual. On the one hand, "el aborate
[ non-pl ai n meani ng] opinions can seduce the *65 reader into thinking that the
di scussion reflects the true reasoning behind the result.” [FN120] On the ot her
hand, Ni chol as Zeppos has anal yzed United States Suprene Court decisions whose
"originalist rhetoric was used to nmask a dynamic interpretation.” [FNI21] If
foreign courts deploy simlarly msleading rhetoric, then dynamc interpretation
as a true basis for decisions may prove nore universal than one mght first
surm se.

Nevertheless, in contrast to the textualist's investigation, the netasearch
conducted by a "dynamc" interpreter will potentially neet with an opposite but
still self-fulfilling conclusion. The dynamc interpreter's own cultural
traditions and preconceived search techniques necessarily domnate her
perceptions. Hence, in her zeal, she may unconsciously overlook the subtle
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constraints by which foreign tribunals feel bound. The nost obvious trap arises
when a U S. interpreter analyzes a civil |law case engaging in "reasoning by
anal ogy." She might not realize that counterpoised against the case's inquiry
into current values stands a strong respect for the historic legislator. [FNI122]
More generally, Stanley Fish seens to capture a lurking stubbornness even in
post noder n sophi sticates when he wites:

Sonmeone like me . . . who is firmy convinced of the circunstantiality of
his own convictions wll neverthel ess experience those convictions as
universally, not locally true. [FNI23]

A second reason why false simlarities may surface in the statutory arena is
that, empirically, several kinds of interpretive stances co-exist within any
given legal system Different judges enploy different approaches, and especially
in nations that downplay stare decisis, a diversity of approaches may flourish,
no one of which stands out as the correct strategy. Therefore, a shallow
enpirical search for a universalized nmethod of interpretation will, in any
event, prove futile or, worse, lead to an accidental finding of simlarity.

Third, a certain percentage of judges do not take the extra step of tracking
down a (perhaps distasteful) alien rule of construction. "Even when it applies
foreign law, the forum frequently applies only so nuch *66 of that |law as suits

its purposes.” [FNI24] Courts, then, use accustoned canons of statutory
interpretation. [FN125] A judge acquainted with "plain meaning" interpretation
will often deliberately choose that nethod when cal cul ati ng the neani ng of words

in a foreign code. [FNI126] But, that sort of nethod is particularly susceptible
to wsh-fulfillnment. Arguably, there is no surer way to mstranslate a word than
to isolate and fixate upon the word itself.

D. Enpirical & Theoretical Evidence of Universality in Statutory Interpretation

Nevert hel ess, sone conparativists vigilant for false simlarities and other
hermeneutical snares mamintain that there are universal nethods and canons of
statutory interpretation. First, an enpirical study conducted in nine different
(industrialized Wstern) countries has concluded that these various | egal
systens share nany interpretive nodalities:

These simlarities consist mainly of: (1) a set of mmjor types of argunents
that figure in the opinions; (2) the materials incorporated into the content of
such argunents; (3) the main patterns of justification involved; (4) the nodes
of settling conflicts between types of argunents; and (5) the role of precedents
interpreting statutes. [FNI127]

The MacCorm ck survey found in the highest courts in all nine systens a
"common core" of at |east eleven "basic types of argunent," including,*67 for
i nstance, argunents based wupon purpose, ordinary neaning, and statutory
anal ogi es. [FNI128]

The authors contend that these comon features "inpl[y] a deep conmmobn
rationality rooted in shared values,” which include "separation of powers" and
"rule of Ilaw' values. [FNI129] The authors further aver that courts try to
mai ntain a conplex yet rational, coherent, and reflective "equilibriun anong
t hese shared val ues, and that courts deploy a nosaic of second-|evel directives
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such as canons in response to a coherently thought-out view of |egal values.
[FN130] It follows, for these scholars, that one can explain the reported
di fferences between systens' interpretive nethodologies by reference to
political, cultural, and institutional differences. [FN131]

MacCorm ck and Summers realize, but do not accentuate, that they have
participated in a sonewhat self-fulfilling wish for universality. Their stated
objective, to "rationally reconstruct . . . coherent nodes of justificatory
reasoni ng," depends upon the sanme qualities that good translation requires--
i magi nation, sensitivity to context, and detachnent (self-consciousness) [FN132]

--yet such qualities do not elude irrationality. [FN133] Moreover, according to
Ewal d, appeal to politics and institutions--the first causes of MacCormck's
al l eged "shared values"--may mslead us if we do not explore even deeper, into
phi | osophi cal origins.

Unfortunately, too, the particular nethodology of the survey invites
skepticism about the equivalences that its contextualist authors have
"rationally reconstructed.” Different scholars wote each of the nine chapters
descri bing each country's interpretive practices; then, the final section of the
book tries to distill the individually authored descriptions into a grand
theory. As Edward Rubin notes, this procedure stifles the ongoing interaction
anong facts and theorizing essential to obtaining new insights. [FN134] Reali zi ng
this flaw, the book's authors then avoid making any truly provocative or robust
claims in the concluding section. Indeed, Rubin declares that the section has a
"| east - cormon- denom nat or character about it." [FNI35]

*68 Still, any articul able "l east common denom nator” of institutional val ues
can give the novice interpreter a key to working with and legitimtely
sinplifying the foreign statutory equation. W should also bear in mnd that the
search for common ground within other areas, especially w thin European contract
| aw, has recently yielded encouraging, masterful results. [FN136]

One scholar has taken seriously the ideas of coherence, constitutional
constraints, and rational legal justification and used themto build a theory of
statutory interpretation. [FNI137] Professor Buchwald's theory jettisons the
customary interpretive nmethods in favor of an abstract, formal coherenti st
structure. If developed further, his theory could perhaps replace all current
initiatives ainmed at "disentagl[ing] the countless threads of statutory
interpretation.” [FN138] The theory does fit within ny main suggestion in this
article--nanely, that an interpreter look to inportant shared values and then
approach a "dynam c" solution within her own coherent node of justification. So
far, however, Buchwald's theory remains pitched at too high a Ilevel of
generality to nove anyone but other academ cs. Therefore, given that judges
certainly will continue to frame their opinions in the |anguage of "ordinary
meani ng" and ot her standard vocabulary for sone tinme to cone, it still behooves
us to submt a foreign statute to those standard franes and conpare their
respective efficacy.

In another effort to ground statutory interpretation in universal principles,
MIller and Sinclair have applied the work of philosopher Paul Gice on the
social constraints on conversation to the "conversation" between |egislatures

and courts. [FN139] Gice's nmaxins of inplicature, at l|least as a group, bear
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resenblance to a jurisprudential "principle,” i.e., to the kind of principle
that Ewald privileges. [FN140] As linguistic principles, the Gicean nmaxins
supposedly enjoy world-wi de usage. Werever ordinary conversations occur, the
maxi ms operate. Every culture, in other *69 words, has "figured out” how to use
the maxins to communi cate nore effectively. [FN141]

The next step ponders whether Gice's maxins provide a predictable foundation
for the canons of statutory interpretation. To put the critique nost sinply,
there may be critical differences between interpreting ordinary speech acts and
interpreting (witten) legislative texts. [FN142]

MIller delimts, and thus convincingly reaches, his stated goal--to show the
"honol ogy" between sone traditional canons of statutory interpretation and
Gice's maxins. But, MIller adds that, because Gice's maxinms apply universally,
one can "infer," from the honology, that the canons enbody features of
substantial generality. MIller fortifies this conclusion with circunstanti al
evidence in the form of the "remarkable coherence" of the canons over tine and
space. For exanple, St. Augustine espoused the plain neaning rule and its
"absurdity" exception; a Hindu text from circa 500 B.C. recommends the "whole
statute"” maxim and so forth. [FN143] OF course, M| ler sounds a cautionary note,
t oo:

This is not to say that maxins of interpretation display perfect
conservation of form across |egal systens. There are nmany variants. .
Nevert hel ess, sufficient continuity exists across systens to suggest that the
maxi ms nmust reflect some relatively universal principles for interpreting |egal
rul es. [FNI144]

Bearing in mnd the uncertainty of Mller's inference of wuniversality--
i ncluding uncertainty born of wsh-fulfillnent--the inference remains appealing.
As with the MacCormck results and other recent enpirical work, it grants us
hope that sone shared "conceptual wring" exists which will allow us to explain
unfam liar, transcultural texts. That is, the fact of shared nethods such as the
use of canons often supports the notion of shared underlying |egal values,
(e.g., "rule of law' or the linguistic structure of |egislature-court
communi cation), which serve as the preferred starting point for interpreting
such unfamliar texts.

Before | propose how to reach this hypothesized starting point, | nust deal a
blow for chaos: even knowing with certainty which of Gice's maxins apply
universally to witten legal conversations will not, *70 by itself, propel us
very far in practice. For, the maxinms (like translation procedures) depend
heavi |y upon social conventions. To apply themat all, one will "always require
full use of the context, the intent of the [statutory] provision, and the

purpose of the legislation." [FN145] Yet delineating conversational conventions
already requires intimte acquaintance with the interpretive community and its

nyri ad backgr ound princi pl es. [FN146] For exanpl e, even assum ng
(counterfactually) that every reginme invokes the sane plain neaning nethodol ogy,
the relevant community always defines such key words as "plain,"” "unanbi guous, "

and "ordinary | anguage.”

E. Universality of the Plain Meaning Rul e--Revisited
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Three of Gice's maxins, which, as a group, constitute a universal principle,
support the plain nmeaning doctrine: The maxim "Avoid obscurity” corresponds to
the canon, "Courts should interpret words according to their ordinary conmon
senses.” Simlarly, "Avoid anbiguity" corresponds to, "The plain neaning of a
statute ordinarily governs”; and "Do not say anything false" correlates wth,
"Interpret statutes to avoid absurdity." [FNI147] Unfortunately, however, the
correlation between nmaxi ms and canons does not show that the canons derive from
universal principles or values. As discussed generally above, a principle
concerning ordinary speech-acts nay not apply in the context of witten | egal
texts created by the legislative process. Besides, Gice's maxins will not help
us in practice wthout supplenental knowl edge of the foreign culture's
conventi ons.

Still, we can check if plain meaning enpirically constitutes a universal
met hod. If wuniversal, then, the nmethod nore likely, than if it were not a
uni versal, derives from a comon underlying value, and we can then profitably
enploy the method as a proxy for the value. As detailed above, though, w sh-
fulfillment conprises a significant problem here. *71 That is, those who seek

plain meaning in other nations often unearth tainted evidence. [FNI148§]

Al of the countries canvassed in the MacCorm ck study press the argunment from
plain nmeaning into action as the sinplest pattern of justification in judicial
opinions. Yet the argunment surfaces in various fornms and frequencies, and it
incorporates various exceptions. [FN149] Gossly generalizing, one could
summarize the situation as follows: in the United States, the rule may still
flourish in some state courts [FN150] and in certain kinds of cases such as
bankruptcy in the United States Suprenme Court. [FNI51] Germany, Italy, [FN152] and
the United Kingdom [FN153] all relatively favor the rule, as conpared with the
United States.

Yet such generalizations encourage one to apply one's own nonolithic
definition of plain meaning to foreign situations which nerit little conparison.
[FN154] It is too easy for U S. practitioners to overlook subtle yet significant
vari ations. For exanpl e, Professor Farber, in reviewng the McCorm ck
i nvestigation, underscores the universality of resort to legislative history,
i.e., all nations surveyed by MicCormck permt sone citation of |egislative
history sone of the tine. [FNI155] So while Farber *72 certainly admts that
systens differ, [FN156] he downplays the conplex heterogeneity illum nated by
MacCor m ck. [FN157] Thus, for instance, Germany favors an "objective" conception
of legislative intent, although "with |ess enphasis on the purely linguistic
conception” than in England, while in Sweden, actual subjective intention is
overwhel m ngly dom nant. [FNI58] Furthernore, Italians rarely cite |egislative
mat eri al s. [FN159]

F. Universality of Dynamic Statutory Interpretation--Revisited

Unlike the case of plain nmeaning, a wealth of introductory textbooks and
articles nurture a transnational perspective on dynam c approaches to statutory
interpretation. From such sources, one imediately perceives that many foreign
countries have long legitimzed non-originalist, evolutive interpretation
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simlar in inportant respects to Eskridge's approach. [FNI60] In general, a
hierarchy simlar to Eskridge's funnel of abstraction operates in European civil
| aw. [FN161] And, with the exception of the United States and the United Ki ngdom
every nation studied by McCormck and Summers w dely deploys the so-called
argunment from statutory analogy. [FN162] This argunent allows a statute to be
construed on analogy to the way other provisions of the sane statute, or of a
separate statute, are construed.

Moreover, each of the seven nations consistently invokes a bolder use of
anal ogical reasoning, called "analogy of law' in Germany. Analogy of |aw
involves the distillation of an overarching principle from several, and not
necessarily interconnected, provisions contained in a nunber of diverse
statutes. The principle can be as abstract as, say, a prohibition against

"unjust enrichnent." The idea is that, once a judge discovers a "gap" in the
statutory | aw, general values underlying the existing |egislation should provide
a foundation for filling the gap. Note that one does not justify anal ogica

reasoning by reference to actual legislative intent, for, by definition, the
nmet hod presunes that the situation to be addressed lies outside the (actual)
contenplation of the legislature. If the "gaps" cone about due to changes in
extrinsic circunstances, the *73 court mght in fact be obliged to fill the gaps
in the legislative "schenme" under such changed circunstances. Thus, judges use

the nethod nore often for ol der statutes, [FN163] just as Eskridge reconmends.

One can stress ot her correspondences between "anal ogy" as practiced abroad and
"dynam c interpretation” as occasionally practiced at hone. For exanple, if a
| aw expressly enunerates specific fact situations, nust it be read thereby to
forbid extension to other situations by analogy? This prelimnary question
requires interpretation of |egislative purpose [FN164] and hence requires the
foreign judge to travel to the mddle region of the funnel of abstraction. The
judge nust also closely read the precise wording of the statute. One m ght well
conclude, by thus explaining foreign technique in understandable vocabulary,

that the civil law and common |aw statutory interpretation remain "very simlar
except for theoretical concepts.” [FN165]
But, as Ewald illustrates, it is precisely the conceptual apparatus that saves

the novice conparative |awer from error. Therefore, while undeniably the rest
of the world, as a totality, resorts to dynam c nethods nore frequently than
US. jurisdictions do, the clinmate within any given country should, if tine
permts, be investigated as unique.

To see why, one nerely needs to ponder that nany |egal systens once shared a
common conceptual basis for evolutive interpretation, yet these same systens now
treat evolutive interpretation quite differently. That is, the philosophy
under pi nning dynam c technique in the West derives from Aristotle and, |ater,
Roman | aw. [FN166] For political and cultural reasons, adunbrated bel ow, [FN167]
the English never wdely recognized the dynamc "equity of the statute"
approach. In Shael Herman's classification, the British becane "legislative
agnostics,”" while the civilian inheritors of the sane tradition becane "true
believers" in the equity of the statute (there denomnated ratio scripta)--and
willing partners with their legislators. [FN168] Later, the United States took
its owm relatively anti-formalist route, diverging from England s distinctive
form of textualism As Jerone Frank realized, "equity of the statute"” and its
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civil law counterpart potentially represent a pair of false simlarities. W
must *74 perceive the disparate habits of thoughts within each regine to
appreci ate why and how the nethodol ogical differences arose and hence renain.
[FN169]

Logically and quite obviously, this warning also applies when conparing any
two nations, each classified as civilian. That is, if England, Gernmany, and
France all once shared the sane interpretive posture but now England differs
from Germany and France, it follows that Germany and France may no | onger share
an identical stance, either. Enpirically, the situation is suitably conplex.
MacCorm ck and Summers downplay the civil-common |aw dichotony, noting that
"many inportant differences” between the interpretive schenes of the countries

studied "do not follow the traditional distinction.” [FN170] In fact, sone
systens are not wusefully categorized at all. For instance, Herman describes
| srael's eclectic views on statutory interpretation, established over the years
via its heritage of English common |aw, European civil law, and authoritative

religious codes. [FN171]

When Zweigert and Kotz categorized the "legal famlies of the world," they
chose style as the prine criterion. [FN172] Inportantly, the crucial factors
contributing to style included:

(1) its historical background and developnment, (2) its predom nant and
characteristic node of thought in legal nmatters, (3) especially distinctive
institutions, (4) the kind of l|egal sources it acknow edges and the way it
handl es them and (5) its ideology. [FN173]

In this fashion, these distinguished scholars analyzed the vagaries of the
world's jurisprudentia on the basis of principles. [FN174] When a begi nner feels
that she nust divide in order to conquer, she should categorize by style. She
should not shy away from dynamic interpretation. Yet she nust shoulder the
burden of analyzing, for instance, the effect of Germany's *75 constitution or
of Japan's non-legal restraints upon each country's respective dynamc
met hodol ogy. [FN175]

V. Pre-Dynamc Interpretation

My strategy will now involve deciding which nmethods and canons of statutory
interpretation works best in practice. | concentrate on (what appears prinma
facie to be) two definable points along a (universally existing) spectrunt-
dynamic interpretation and plain neaning. Above, | have recounted tentative
evidence of each nethod's universality. Now, whether or not the nethod is
applied by many different courts in many different countries, | ask how soneone
exam ning a particular foreign country's legislation mght rationally prefer one
met hod over the other.

| take for granted that different rules of construction work best in different
contexts. [FN176] For exanple, as indicated below, a plain nmeaning approach m ght
wor k best when the United States Suprene Court mnust deci de bankruptcy cases. So,
too, we conceivably should prefer a textualist paradigm when deciding the
content of an unknown British statute but prefer dynamc interpretation when
| ooking at a German law. | wll argue, however, that the choice to invoke
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textualismin the British setting should depend only partly upon evidence that
the British thenselves would appear to apply the "sane" nethod for the sane
statute. Instead, the U S. interpreter should rely upon her own understandi ng of
uni versal i zabl e, unfamliar, and donmestic values, and of the costs and benefits
of that nethod conpared with alternative nethods. These reasons wll be
di scussed bel ow.

| now rephrase ny proposal in term nology invented for the occasion: the U S.
interpreter should create "principled hybrids" via the strategy of "pre-
dynam c" interpretation. The latter term tries to convey that the interpreter
should initially apply the values underlying the dynamc nethod of
interpretation to decide which nethod(s) of interpretation will serve best in
context. Moreover, the interpreter should presunptively rely upon the dynamc
met hod throughout the interpretation process unless she has articul able reasons
to prefer the textualist alternative. These reasons will be di scussed bel ow.

*76 In any event, an exenplary translation or interpretation of a different
culture's laws by soneone not well-versed in the alien culture nust remain
sensitive to large issues--especially, to the conceptual wiring of the alien
system The way to maintain this perspective is to start at the nost abstract
inquiries in Eskridge's "funnel of abstraction.” That is, the nost useful clues
to what a foreign statute neans often arise froma study of the foreign systems
"current values," especially institutional values, and secondarily, froma study
of the "evolution"” and "purpose" of the foreign statute. [FN177] The interpreter
should "slide up and down the funnel;" yet initially, she should not concentrate
on the nore textual aspects, but rather on the val ues.

Applied to a statutory problem a clear conprehension of values, if feasible,

will lead to a correspondingly clear idea of the general relation between the
foreign legislator and courts and to a suitable general interpretive nethodol ogy
(dynamic or textualist). |If the donmestic interpreter then I|ooks to the
| egi sl ati ve purpose, she will gain insights that |egal experts in the foreign

country already possess about how the specific law fits into the broader system
These additional insights mght help her choose a nethodol ogy appropriate to the
specific legislation at hand.

Wi chever net hod she eventually chooses, the interpreter first acquires a pre-
dynam c overview and then begins again at the concrete apex of the funnel and
engages the statute's text as her fundanental source. If by this point she has
acquired cogent reasons to restrict source materials, then the U S. interpreter
will try to ignore such sources as best she can when arriving at a coherent
hol di ng concerning the specific provision sub judice. [FN178]

| call the above suggestion "pre-dynamc interpretation,” rather than sinply
"a search for values underlying statutory canons of interpretation,” because |

want to align ny method with Eskridge's general approach. Above, | have already
al luded to how a sel f-consciously contextualist, multiculturally informed nethod
m ght succeed for translators and conparative |awers. Below, | enunerate nore
specific advantages to Eskridge's nethod. It is well to affirm here, however

the wuniversality and usefulness of the philosophical ideas underlying *77

Eskridge's system Critical pragmati smand the dynam c hernmeneutic represent the
nost sophisticated translation tools at our disposal. This approach acknow edges
that we create neaning via a web of cultural, historical, and |inguistic
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contexts. Countless comentators have affirnmed this fundanental insight of
cont ext - dependency. [FN179]

Thi s paranount insight about context is built-in, so to speak, in the dynamc
nmet hod. But, since this insight is downplayed or entirely ignored by plain
nmeani ng nethods, criticism of the plain neaning rule began over 150 years ago
[FN180] and has so intensified of late that only a few professors still defend

the rule in any form [FNI81] The |east sophisticated variant of the rule is
particularly suspect, for, again, meaning beconmes "ordinary" or "unanbi guous"
only in light of numerous and conplex extrinsic understandings, never on the
basis of reading a single sentence wenched from the page. This caveat should
assert itself with particular force when we nust first translate the code from

anot her | anguage. [FNI182]

Dynam ¢ doctrine not only serves us better in theory, but also in our everyday
tasks as |lawers, for conpetent decisions about U S. |aw require conpetent
know edge of institutional values. Wthin any |egal specialty, nenorizing the
black letter rules (in, say, a bar-review outline) wll |eave one very ill-
prepared to analyze any novel case especially the kind of case actually
[itigated. This is why | aw schools highlight above all else that a slight change
in the facts of a case should often send one back to the conceptual draw ng
board--back to social *78 science, ethics, and innunerable ideas and nethods,
including "practical reason” (cognitive skills that transcend intuition,
i nduction, and deduction). [FN183] Yet the voice of formalism the view that a
pre-existing set of rules can and should dictate |egal outcones, still nakes
itself heard in academa and in the US. courtroom | now turn to various
defenses of textualismand formalismand ask whether these defenses mght retain
particular nerit in the context of interpreting foreign statutes. (Cearly,
proving that one should not |earn donestic law solely via bar review outlines
hardly refutes that admttedly rudinentary tactic when an overworked judge nust
pronounce upon the intricacies of Swiss Cvil Code.)

In the ensuing discussion, the reader should keep in mnd that the pre-

dynam c nethod which | eventually hope to justify contains two steps: (1)
initial research regarding institutional values; and (2) dynam sm as the default
met hod of statutory interpretation once step one is conpleted. Below, | often

conflate the two steps, because sone argunents show that plain neaning is the
wong route to follow both generically in all foreign law situations and
specifically when confronting foreign legislation. At other tinmes, however, |
will shift gears and discuss advantages and di sadvantages of the plain neaning
approach as applied particularly to statutes.

VI. Justifying Pre-Dynanic Interpretation
A. Resource Allocation

The nost obvi ous advantage to textualismfromour viewpoint is its conparative
ease of application with little investment of judicial and litigant resources.
[FN184] After all, a court that spends enornous anounts of tine researching a
foreign |law i ssue squanders resources at the expense of its remaining casel oad.
[FN185] Because decisionnakers "are likely to overassess their own conpetency,"”
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[FN186] fewer errors mght result if they nust follow a sinple rule rather than
"imersing thenmselves in highly conplex, technical areas where the probability
of error is particularly *79 high." [FN187] W know that U. S. judges highly rate
their own ability to interpret foreign law, yet foreign |law sets hidden dangers
for the unwary. Consequently, we may want to take the cynical position that,
since judges likely will make unpredictable mstakes in this area regardl ess of
their approach, we (the People) mght as well constrain them and save the
expenditures associated with extrinsic interpretive aids. This argunent does not
admt that plain neaning procedure achieves better results, but sinply that, for
other, nore sophisticated nethods, the costs outweigh the marginal benefits

[FN188]

This article responds in part to the above charge by proposing to educate
j udges about how they can educate thensel ves. My theoretical hypothesis suggests

that a snmall, inexpensive, and quick anount of know edge about underlying
foreign values could fuel better judicial decisions than an intimdated plain
nmeani ng approach would. | elucidate this reasoning in the follow ng sections.

B. Neutrality & Universality

The plain nmeaning rule may seem purer than other interpretive schenmes because
it appears as if one could derive it from neutral first principles of
[ inguistics or philosophy of |anguage. If true, this neutral foundation would
set plain neaning apart from and perhaps raise it above, its nessy, pragnmatic
rivals, which were designed to reach particular substantive outcones. However
t he deconstructionists have relentlessly exposed the illusory quality of plain
meani ng' s apparent foundation. [FNI89] Further, Zeppos has denonstrated that the
new textualism "[a]s nmuch as any other theory of statutory interpretation
has a clear normative agenda." [FN190] For exanple, "the public choice strand of
textualism in urging that statutes be given a narrow interpretation [to reign
in special-interest legislation], seeks to correct what it perceives as the
shortcom ngs of the |egislative process.” [FN191] Also, especially since the *80
normati ve conponent varies according to the political structure and other
conventions of each regine, textualism cannot and has not achieved a definable
uni versality anong all nations. [FN192]

Even the plain neaning rule's "absurdity escape hatch,"” recognized by
virtually every nation in the MacCorm ck study, [FN193] does not only rule out
statenents which are formally illogical. Rather, it excepts from literalism

statenents contrary to vague notions of commobn sense and reasonabl eness, and it
does so upon rule of law rationales. [FN194] These underlying norns stay in
tension with norns of legislative supremacy (i.e., denocratic values). [FN195]
Thus, the rule actually varies across systens. Unsurprisingly, the French courts
only extrenely rarely invoke the absurdity exception, for fear of "judicial
activism™" [FN196] In Germany and Italy, the exception is constitutionalized and
thus formulated to invalidate both absurd and "manifestly unjust” results.
[FN197] Notice al so that where the absurdity argunent is invoked very frequently,
the plain neaning doctrine starts to resenble dynamc interpretation and
absurdity becones akin to "clear inconsistency with current values." [FN198]
Hence, neither the plain nmeaning rule nor its principal exception attain
neutrality.
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Finally, neutral statutory canons are not necessarily even desirable, even if
they were feasible. The flexibility, practicality, and self-revising nature of
anti-foundationali st nethodol ogy can benefit the | egal system that adopts it. |
expound this benefit in Section G bel ow.

C. Predictability & Coherence--Donestic Law

The "rule of law' and "denocracy"” conprise two of the nost inportant val ues
held by all of the nations in the MicCorm ck study. Neither value is well-
defined, [FNI199] each is open to forceful attack, [FN200] and, to *81 sone extent,
the two values remain in tension with each other. [FN201] This article, however,
will assume the basic validity and universality of these values, and it queries
whet her the plain neaning rule can better generate them Under the rubric of
"rule of law' values, predictability and coherence of the |law are crucial and
rel ated [FN202] conmponents. This article first addresses these conponents in the
arena of purely domestic law and then in the arena of a donmestic forum
interpreting foreign |aw.

Predictability of judicial decisions is desirable. Probably all |egal systens
aspire to protect parties' reliance interests, in order to prevent forum
shopping and to foster equal treatnent, fair notice, stability, and security in
private affairs. "Horizontal coherence" of a |egal system neans "consistency

with the rest” of the current |aw as a whol e. [FN203] According to Ronal d Dworkin
and to the legal process theorists, such coherence is central to governnenta
| egitimacy. [FN204] More generally, the very idea of systematizing the "law as a
whol e" falls within rule of law goals of "norm based"” theories of law. This
classification "includes a great variety of legal theories,” all of which share
a:

belief in legal rights and duties independent of what a court wll order
sormeone to do in a particular case. . . . Although not universally endorsed, the
norm based view better reflects lay attitudes toward the nature of |aw than does
t he decision-based view, and also has a w der acceptance anong |egal schol ars.
[FN205]

The process of shaping a coherent body of |laws concomtantly encourages judges
to aspire towards inpersonal justice by witing reasoned justificatory opinions
grounded in continuous |legal traditions, not idiosyncrasies. [FN206]

The pre-dynani c approach arguably engenders nore predictability and coherence
in decisions involving purely donestic |law than does a pervasive textualism
Most sources of law originate from educated |aw *82 yers who expect that their
audience will approach their texts "with a rich contextual understanding of
previous law, the politics of the enactnent, the affected business activity, and
the dynamics of legal inplenmentation in the area.” [FN207] Wile sharing
background understandings, the |awmker and various audience nenbers wll
arguably reach relatively dissimlar, incoherent results if an interpreter
decides to beconme a willful outsider to the community by ignoring everything but
the rules laid down or the words on the page. [FN20§]

That is, except with regard to "willful outsiders,” a host of shared
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(donestic) pre-dynamic conventions already confines both textualists and
dynam cstatutory interpreters, and these conventions lead to relatively
predi ctabl e outconmes. Law ampbunts to a cultural understanding, constrained by an
equilibrium among conflicting traditions, which presupposes a cooperative
community of interpreters. [FN209] Since conservative doctrine (textualism
originalism formalisn) in the hands of a sophisticated ("insider") judge serves
as an "efficient organizing device" [FN210] and not as a wooden formula, the
judge ideally will always retain her sensitivity to the legislature's policy-
maki ng prerogatives, and yet wll read expansively when the |egislature
intentionally | eaves an area open. [FN211]

So, too, Eskridge envisions a host of restraints already reining in dynamc
judges. Indeed, it has been clainmed that, "Eskridge has painted *83 a picture of
dynamic interpretation by a nondynam c judiciary." [FN212] W should see this
constraint as both enpirical and normative. Judges both do and should try under
nost circunstances to respect deeply enbedded values and to preserve continuity
over change. [FN213] In this [light, many well-established canons of
interpretation inplicitly conserve current social practice and the reliance
interest of commrercial parties. [FN214]

Enpirically, textualism does not reach its main goal of predictable outcones.
For instance, a recent survey of |ower court interpretations of state consuner
protection statutes found that textualism grants just as nuch discretion as the
evol uti ve approach. [FN215] Also, even the nost infanmobus of new textualist
jurists sonetinmes reach opposing conclusions about the alleged single "true"
nmeani ng of a statute. [FN216] Some conmentators, however, dispute these findings
and claim that dynamic interpretation is even |ess predictable. [FN217]
Therefore, no clear w nner energes here, in the donmestic realm between the two
met hods- - al t hough, as expl ai ned bel ow, judges may well wite increasingly better
dynam ¢ opi nions once they obtain nore practice with the dynam c node.

D. Predictability & Coherence--Foreign Law

Now | et us turn our attention to interpreting foreign |law. Here, the chance of
either interpretive nmethod delivering predictable or coherent results further
declines. Serious questions then energe: Should the judge consciously reach a
"hybrid" result, mxing elenments of donestic and foreign law? O, should the
judge chart a strict plain neaning design from the onset, thereby resisting
hybridi zation and trying to remain a "willful outsider"” to the foreign systen?
Which alternative fosters relatively greater predictability and coherence?

*84 First, consider the case for a deliberate "hybridization" strategy. Wile
no one has heretofore systematically applied the idea to statutory
interpretation, sonme conparativists have announced various formulations of
hybridi zation. [FN218] As an exanple of the "adaptation”™ of foreign |aw,
Prof essor Gregory Al exander discusses a Learned Hand opi ni on

Finding that the French law of prescription did not provide for the
subst ance-procedure distinction inhering in US. law, the court attenpted to
adapt the foreign law to the domestic law of limtations in the manner nost
faithful to the essence of the foreign rule. As the court acknow edged, it did
not strictly apply the foreign law, but only its idea of the Cvil Code
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provision on prescription, which, admttedly, may be quite different from the
intention of the French statute. But in these instances the court does not apply
its own interpretation of foreign | aw by choice, but rather out of necessity.

Judge Hand neverthel ess considered it to be the forunis responsibility to
confront the foreign law on its own terms. [FN219]

In applying that part of domestic law which is nost simlar to the foreign
law, the court tries to the greatest extent possible to preserve the "essence"
of the foreign law. (The "essence" of the foreign law is grasped by pragmatic
observation, not by nysterious revelation.) But, in doing so, the court
inevitably creates new law, integrating its own values with the foreign. In the
term nology of translation theory, the forum court forges an approxinate
"equivalent™ to the alien law ("on its own terns"), and the anount of
approximation required is nmeasured by the court's "famliarity" with the alien
| aw. Arguably, though, the court ideally should first seek out famliarity in
the abstract area of Ewal dian principles and values, and not, as Judge Hand and
ot her judges do, in the area of rules. [FN220]

*85 The judge should recognize that all identification of universal underlying
values betrays a reconstruction of such values based partly on |ocal
conventions, and that her own perspective will be dom nated by the conventions
of her own culture. Thus, when a particular donestic judge grapples with a
particular foreign statute, her interpretation wll resenble not so nuch
i diosyncratic prejudices as distinctively U S. ones. Although one can strive to
join a new interpretive comunity, in practice the old famliar norns wll
constrain one a great deal

| can concede as nuch while still maintaining that the pre-dynam c¢ net hodol ogy
will help interpreters shift their perspective to one fairly in tune with the

wor ki ngs of the foreign community. The conventionalist declaration that such a
paradigm shift is inpossible can be parried in tw ways. First, we can
recharacterize the study of foreign law as an effort by the dynam c judge to
keep her (already active) deeply held beliefs about the desirability of
coherence and predictability. In adopting the pre-dynam c enterprise, she sinply
applies these existing beliefs to a larger (international) canvas. [FN221]
Second, a broader critique faults conventionalism for lacking a convincing
account of inmaginative innovation. [FN222]

Let us assume, then, that it is theoretically possible to form a coherent
hybrid. Is this result desirable? It lies beyond the scope of this article *86
to defend a detailed analogy to Ronald Dworkin's or any other normbased |ega
theories for foreign law. Instead, | defend a relatively conservative coherence
schenme agai nst the status quo.

The scherme | envision and defend would not automatically castigate judges for
their tendency to deliberately tip the balance in favor of famliar doctrines
and nethods. W can begin by recalling the above discussion of translation
theory. Wen the translation vyields a crude approximation due to the

translator's lack of information or skill, one can make a virtue of the
necessity to capitulate to a nore audience-centered nodel. [FN223] Simlarly,
when a court cannot fully conprehend the foreign system it should still try to

incorporate the foreign law into its decision-nmaking process, but it should
concentrate on coining an opinion that nakes sense to U S. practitioners. After
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all, the domestic decision will have no precedential weight abroad. Litigators,
| aypersons, courts, and |egislatures [FN224] on alien soil nost likely wll never
consult the US. ruling, even if it evidences superior skill and issues from a
hi gh appellate court. Consequently, |ess pressure exists to produce a globally
coherent, or even globally conprehensible, text. In contrast, US. courts
increasingly rely on previous U S. foreign |aw decisions. [FN225] Thus,
uniformty anmong such decisions is a worthy goal, protecting donestic reliance
i nterests.

In sonme cases, too, procedural aspects of the U S. legal system prom se better
overal |l jurisprudence. For instance, federal judges in the United States commuand
far greater resources and tinme to make intelligent decisions than even the
courts of last resort in England. As remarked below, one should press this
di stinct advantage into service, even if one's nethodol ogy and the substantive
out cones m ght change due to such resource access.

*87 Yet, to reiterate, ny proposed plan would ask that, even if donestic
courts should concern thenselves primarily with the consequences for U S. |aw
and its overall coherence, they should neverthel ess research foreign val ues and
resolve (not wunlike Learned Hand) to fashion a coherent hybrid solution
commencing with such foreign values. Currently, a majority of judges seemto do
sonmething quite different from this plan. But, their rhetoric belies this
di sparity, and so we nust exam ne both

U.S. judges frequently claim that they venture to predict outcones. That is,
they attenpt to apply substantive foreign law (as exactly as possible) as it
woul d be applied by the courts of the foreign jurisdiction. [FN226] Expressions
of this prescription abound in the academ c literature. [FN227] But, in reality,
our judges still in many ways treat foreign law as a question of fact. [FN228]
This mnd-set allows a judge easily to avoid the onus of conducting her own
research. Mreover, as Al exander notes, "[A]dherence to the fact approach serves
to rationalize a court's consideration of the precise foreign rule pleaded in
isolation rather than as it relates to other provisions in the foreign |ega
system " [FN229] Strangely, sone courts even claimthat if the statute "alone" is
before them construction is a matter of |law, but the question of how a foreign
tribunal would construe the statute is one of fact. [FN230] These practices
often result in a primtive plain neaning reading. The judge typically defers to
experts and takes their words literally, w thout appreciating the context that
m ght denonstrate the bias of the experts' interpretations.

In theory, this behavior mght bring about perfectly tolerable results. If,
say, practically all U 'S judges mstranslate the French word secours for our
"support,” then the error wll potentially achieve a brand of donestic
uni formty. Schauer suggests that the plain neaning rule serves a "coordination”
function for multi-nenber panels, allowng the court to reach am cabl e deci si ons
on relatively wuninportant cases. [FN231] Farber considers the argunment that
formalism mght help ordinary <citizens |earn about statutes. [FN232]
Anal ogously, the plain meaning rule here effectuates *88 coherence anong the set
of judges (in their own parochial interpretive comunity) who encounter simlar
foreign | aw questi ons.

Yet, if we further reflect wupon this, we discover that the current
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di spensati on produces neither predictability nor coherence. First, plain nmeaning
donmestic |aw decisions have not produced uniformty, [FN233] so the "wl|lful
outsider" stance probably will not succeed for conplex alien law, either. Sone
m nor enpirical evidence points towards such failure. [FN234] Second, the
frivolous way in which judges often treat foreign law bearslittle relation to
| awmaki ng expressly based on coherent nornms. The standard opinion gives one the
inpression of a sterile fact-finding mssion, guided by absurd |ega
presunptions--not of a legal mnd delving into a system of law |If anything,
this augurs a shrivel ed kind of coherence. [FN235]

Tentatively, we can conclude that the dynamc, hybrid alternative should
prevail. One advantage, which however cannot readily be quantified, is that once
U.S. judges accord foreign regines the respect that accrues from studying
conparative law, those regines will likely reciprocate this respect, such that
US litigants abroad will find their native law treated as a |iving whole.
Certainly, many countries (such as France and Germany) already possess nati onal
institutes devoted to reporting foreign law to the judiciary. However, it is
better to join the rule of law club | ate rather than never.

More inportantly, rule of law values will crystallize back hone, in a simlar
way as discussed above for purely donestic law, as judges gain greater
understanding of the (foreign) law s conceptual wiring and source naterials,
false simlarities and other errors fall away, |eaving the resultant decisions
confident, better reasoned, and nore coherent. Even when a judge does not feel
confident, dynamic interpretation is relatively likely to succeed, since nost
countries invoke dynam c reasoni ng routinely.

US. jurists wll nonetheless sonetines have to choose whether or not to
disregard a particular principle of the alien system Already, judges are
accustonmed to occasionally ignoring sister-state law on *89 grounds of "public

policy," particularly in conflict-of-laws contexts. But, as a judge self-
consciously adapts alien law, she will nore likely conme across this difficult
problem International law wll provide sone satisfactory answers. [FN236]
Dynam ¢ statutory interpretation provides other solutions. As fornulated by
Eskridge, that nmethod will rarely jettison settled understandings, yet in sone
corners of the world, the likelihood of encountering rank discrimnation [FN237]
or revol ution [FN238] (anmpbng other situations) will coax the dynamic interpreter

to make exceptions to that rule.

E. Denocratic Val ues

When confronting a foreign legal order, the judge ideally will already hold
reasoned al |l egi ances in the current vigorous debate over "l egislative suprenacy"”
and statutory interpretation. [FN239] Then, in the pre-dynam c process, the judge
can decide if the foreign situation nerits simlar treatnent as the donestic.
The Ilegions of defenders and detractors of dynamic interpretation focus
primarily on the issue of denocratic values. But, unlike the rest of the
argurments presented in this article for choosing dynamic interpretation as a
default, one cannot readily generalize internationally from the argunents from
denocratic values given that each country carries its own unique political
structure. Consider, for instance, the salient question of whether econonic
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self-interest conpels legislators to wite "rent-seeking" laws, and if so,
whet her courts retain a constitutional mandate and institutional conpetence to
correct for this political dysfunction. Certainly, one cannot reasonably answer
for, say, Argentina, until one knows sonething about | obbying practices in that
country, not to mention its conception of the separation of powers.

*90 Instead of witing abstractly, therefore, I will present below the case of
Engl and, where a U S. judge nust ask, in effect, whether England has sonething
anal ogous to our constitution's Dbicaneralism presentnent, [FN240] and
separation of powers requirenents. Only if this is the case will she then have

to indulge her predilection regarding whether such requirenents necessarily
i mpugn the authority of legislative history. [FN241]

Two abstract netaphors, however, may marginally help the donestic interpreter
to think about her role vis-a-vis the foreign |legislature. These netaphors are:
(1) interpreter as "relational agent”™ and (2) interpreter as "translator."
Scholars 1invoke both to justify dynamc interpretation in situations where
altered conditions arguably should cause the court to construe the statute
contrary to specific orders froma tenporally renote enacting | egislature.

As Eskridge explains, the relational agent stays contractually bound in an
ongoing relationship with her principal. O necessity, the contract enbodies
both general directives and specific orders, and the agent nust try in good
faith to carry out both. In contexts unforeseen at the tine of contracting,
however, a given specific order may no |longer remain rational or noral, and "the
agent must exercise creativity in applying prior legislative directives," i.e.,
the legislature' s general as opposed to its specific intent. [FN242]

In the domain of this current article, we subsune the problem of changed
ci rcunst ances under the nore pressing problem of unfamliarity; here, the agent
is relatively aloof and uninfornmed. To the extent that the | ower donestic courts
have an ongoing relationship at all with foreign legislatures, it is rather like
hiring an outside contractor to repair any and all distant equi pnent whenever
any energency arises. The principal cannot expect perfection in such a
t hankl ess, strenuous undertaking, yet the agent still has an obligation to use
her best efforts and whatever rags and twine are at her disposal to fix the
br oken equi prent.

Transl ation represents a nore apt netaphor, and the close relationship between
translating and interpreting foreign |aw has been broached above. As nentioned
in Part 1l1.A Lessig cautions that a translator nust exercise "humlity" and
decline to translate when separation of powers concerns overwhelmthe effort to
craft a functional equivalent of a Ilegislative directive under changed
circunstances. A very simlar concern operates to restrict translation of
institutional values--and thus subsidiary canons, rules, and statutes--across
i nternational boundaries. Refusal to *91 translate at all (evading the case)
shoul d conprise the last resort, not the easy way out.

F. M scell aneous Characteristics of the Statute

Wthin any given nation, interpretive practice wll vary depending upon the
characteristics of the statute under consideration. The nore aware we beconme of
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the different kinds of domestic statutes, the nore we can fruitfully apply these
very distinctions to foreign |aw as wel|.

Two hel pful recent articles have praised the United States Supreme Court for
its plain neaning constructions of the Bankruptcy Code. [FN243] Thonas Kelch
describes eight justifications for textualism H's sub-headings for these
justifications read as foll ows:

(1) the accepted neaning of [|anguage; (2) the pervasive nature of the
Bankrupt cy Code; (3) the nature of substantive rights and duties under the Code;
(4) established historical neaning in the Code; (5) the newness of the Code; (6)
certainty and predictability in commercial law, (7) the tyranny of punctuation;
(8) the dilemras of policy-based anal ysis. [FN244]

These justifications do not represent sensible reasons to abstain from
reckoning on one's own (via pre-dynamic interpretation) what "accepted" or
"established" neaning neans. One can invoke Kelch's justifications even when
foreign courts have not already cited them Nevertheless, they depend entirely
upon the specific statute wunder consideration. For instance, the Uniform
Commer ci al Code, anot her "pervasive commercial code" in the United States, seens

to demanddynam c interpretation. [FN245]

G I nprovenent Via Experinent

The dynanmi c approach outlined in this article mght inprove with use. Once a
judge attunes herself to the relevant conceptual traps and their solutions, her
subsequent foreign |law decisions will also inprove, and the initial investnent
in education wll nore likely prove worthwhile. Mreover, the conceptual
framework of "translation" and *92 "coherent hybrids" can inprove interpreters’
dealings with purely donestic statutes, such as statutes promul gated by sister-

states or by a nineteenth-century congress. [FN246]

Eskridge al so believes that his nethodol ogy, although vague to many, [FN247]
can provide a tenplate for enlightened new thought about institutional val ues.
For instance, Eskridge contends that, "[t]here is no consensus in our polity as
to the precise value and inplications of denocratic theory and the rule of law"
Yet :

[d]ynami c statutory interpretation theory helps us evaluate theories of
jurisprudence, for this discussion inpels us to ask what the rule of |aw ought

to mean, and how | aw ought to work in a denocracy. [FN248]

More generally, Popkin has taken as Eskridge's "fundanental point" that
"interpretation doctrine itself evolves as theories of interpretation change."
[FN249] This is the critical pragmatism favored by many post- structuralists
| ndeed, sonme scholars advocate a general practice of adopting interpretive
structures that remain inherently open to revision. [FN250] If all goes well
intelligent and self-consciously open-mnded U S. judges (to whom this article
is addressed) [FN251] will develop a style to interpret foreign codes that wll
transcend the vague and tentative guidelines already proposed for them Wth
this intention in mnd, a judge mght seize the opportunity to practice dynamc
interpretation. True, the foreign |law case will deal inportant consequences to
the i1mediate parties. Such a case, however, has little precedential or
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signaling effect. Hence, it can profitably serve as a controlled experinment in a
new mnet hodol ogy whi ch, once nmastered, could benefit *93 nunerous purely donestic
deci sions, too, and even |lead to the "nethod of the future.”

Such control |l ed experinmentation has arisen in other |egal areas. For instance,
Lee Bollinger has analyzed the starkly divergent First Anendnent standards for
print versus broadcast media, and he concludes that the two fields provide a
continuing experinment in the risks and benefits of relatively untramrel ed versus
[imted freedom of expression. [FN252] And, it is not uncommon for an innovative
legal trend to grow to maturity within a very specialized space.

VIl1. Judicial Psychol ogy & Candor

Articles such as this one often peer optim stically beyond the pale of current
judging practice. Sprankling and Lanyi assunmed in 1983 that the quality of
foreign law decisions would "inevitabl[y]" inprove as judges' foreign |aw
casel oads increase. [FN253] Yet judges have not becone noticeably nore
sophisticated in this respect during the years since 1983. [FN254] It is
necessary, then, to investigate how one m ght expect judges to take the first
confident steps down the road towards glorious dynam c interpretation.

U.S. practitioners mght be surprised at the increasing quality and quantity
of textbooks and practice guides outlining many of the world's |legal principles
and values. [FN255] There is also a growing availability of foreign |aw
transl ations and bibliographies. Additionally, CD-ROM technology and on-line
dat abases have proliferated original -l1anguage source materials. [FN256] W cannot
reasonably expect the judge to conduct all of her research sua sponte. She nust
actively seek assistance by clerks, nmasters, and certification such as help from
civil law legal institutes. [FN257] Al so, counsel should cooperate and take co-
responsibility, in conjunction with the court's active role. [FN258] Hopefully,
too, Sprankling *94 and Lanyi's nany perspicacious suggestions for reform in
this area will eventually be inplenented. [FN259]

Once a U. S. practitioner gathers together research aids, it nmay turn out that
a few hours' reading in secondary material wll inpart a useful quantum of
knowl edge about foreign institutions. Here, the interpreter's attitude wll
prove as inportant as obtaining reliable sources. Optinmally, a judge would
di splay the foresight regarding "adaptation” of foreign |aw displayed by the
Learned Hand deci sion extolled above. Additionally, we can hope that judges wl|
become increasingly accustomed to capturing the abstract, broad principles of
alien systens. Banberger v. Cark is one sinple but notable exanple. [FN260]

In that case, the Jewi sh appellant fled from Nazi Germany and settled in the
United States. He then successfully applied to a federal agency, the custodi an
of his former enployer's property, for funds owned to him by such enployer. The
United States governnment contested the agency's award, arguing that controlling
Cerman | aw designated Germany as the sole place of paynent of the funds. This
aspect of the case turned on the "nmeaning and interrelation”™ of two provisions
of the German Cvil Code. Section 269 yields the default rule that a creditor
"shall render performance at the place where the debtor resided at the tinme the
obligation arose.” Section 242, however, provides that "the debtor is obliged to
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effect his performance as required by good faith with reference to the custons
of social intercourse." [FN261]

The enployee naturally contended that conditions had changed in Nazi Gernany
so radically that to demand the necessity of his return there to collect
conpensati on owed him would contravene Section 242's "good faith" requirenent.
The governnent, in response, called an expert on German |aw, who concl uded t hat
Section 242 "did not apply because no German case could be found which invoked
the provision to alter the place of performance." [FN262]

The case made its way to the appellate court in 1967, just after a new federal
rule declared that foreign |law nmust be treated as a question of |aw rather than
of fact. [FN263] Even wi thout experience in interpreting foreign |aw, though, the
court was not intimdated by lack of judicial precedent for its holding,
especially since German jurisprudence "is traditionally said to focus on
statutory |anguage rather than decisional precedent.” Although the panel
di spl ayed sonme hesitation--by qualifying its *95 language wth the word
"probabl e" while needlessly repeating its holding--it ruled that Section 242 was
"intended to invest the German courts wth broad equity powers." [FN264]
Finally, the court even refused to nake a decision based on an unfair and wooden
prediction of how a German court m ght have disposed the question "while that
unhappy | and was under the sway of a reginme that essentially flouted rather than
i npl enented the rule of [aw " [FN265]

Avoiding overindulgence in expert t esti nony, the court thus took
responsibility to use a conparatively unfamliar statutory framework. The court
wrote of the dynamc spirit of the German Civil Code and its equity provisions,
and of the role of precedent in Germany, w th conprehension born not of detailed
exploration but rather of sound elenentary research. This opinion, then, can
serve as a nodel for overcomng the fear of vast |abor and eventual error when
extracting foreign values. The judges in Banberger seened to gain confidence in
the process of |earning about German | aw

But, what psychol ogy i nduces such felicitous judicial confidence in the first
pl ace? As discussed above, a "shock effect" acconpanies any attenpt to translate
and learn foreign aw. The (previously textualist) judge wll (suddenly) realize
that words are unruly beyond inmmediate repair. Two different responses m ght
ensue. On the one hand, the judge mght boldly choose a dynam c paradi gm
| ooking at the statutory |language in light of values, history, social science,
and so forth. Such a response obviously calls for creativity and work, but it
al so provides illumnation. Alternatively, the judge' s extrene uneasi ness m ght
cause her to evade the responsibility with such tools as forum non conveni ens or
else to resort with renewed energy to the conventional node centered around
plain mneaning. The judge should resist that node if she can, perhaps by
rem nding herself of the strong possibility of false simlarities or of the
alien regine itself condoning dynam c interpretation.

A significant difficulty crops up, though, because judges cannot sinply
"resist"” an accustoned node of thought, for, as remarked above, unconscious
biases play an inportant role in the conplex psychology of judicia
deci si onmaki ng. [FN266] True, "paradigm shifts,"” of the kind prerequisite to
conpetent pre-dynamc interpretation, prove feasible in many instances; [FN267]
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for exanple, nmany people learn to becone fine translators. Nevertheless,
enpirically we do not know what percentage of judges *96 who grasp the pre-
dynamic nethod will react against it (in the psychol ogical sense of "reaction
formation") with greater formalismthan ever. [FN268]

One mght well dread the opposite scenario as well--nanely, that pre-dynamc
judges wll take the experinent too far and conclude that universa
i ndeterm nacy prevails. Along these lines, Scott Altman fears that encouraging
jurists to dwell upon their own nental processes mght disastrously disillusion
those who now (beneficially) deceive thenselves into believing that they are
acting under constraint of law when in fact they are acting according to their
personal preferences. [FN269]

Yet ny approach demands neither deep introspection [FN270] nor the view that
judges stand free from constraint. |Indeed, they should ideally feel constrained
by both the donestic interpretive community and the foreign conmunity into which
they nust imaginatively interpose thenselves. That 1is, rather than feeding
personal preferences, judges should diligently ferret out unfamliar sources of
conventional authority. The pre-dynam c process wll by definition also seek out
legitimating rationales for those sources. Thus, if used in anything resenbling
the appropriate spirit, the nmethod wll not pronote the perception of
i ndet er m nacy.

Now, possibly, a little know edge fares worse than none, and a U. S. judge
m ght, after overly hasty reading in wde-ranging treatises, "transplant" ill-
suited jurisprudence for generalized domestic use. Wuether sparked consciously
or unconsciously, whether fostering too nmuch formalismor too little, the risk
exists, although it seens rather far-fetched and probably does not outweigh the
potential benefits of experinentation.

Li nked inextricably with the issue of unconscious rationalization is the issue
of conscious insincerity in judging. [FN271] A judicial opinion or |egal *97
brief that begins with references to the background values of an alien |egal
system woul d present a radical enough departure from the norm that one m ght
seriously question whether judges should candidly descant upon this procedure in
their opinions. At first glance, one mght suspect that judges should al nost
al ways di splay as nmuch sincerity as possible. [FN272] In the | ast decade, though,
a large literature on judicial candor has energed and conplicated the anal ysis.
Scott Idleman recently wote the nost conprehensive article yet, neatly setting
out many factors both for and agai nst candor. [FN273] Moreover, other recent
scholarship has addressed candor specifically in relation to statutory
interpretation. [FN274]

Foreign statutory interpretation could provide an interesting and serviceable
application of Idleman's apparatus. For exanple, although it m ght seemthat the
experinmentation advantage should yield the best fruit in an open environnment,
| dl eman cogently questions the co-extensiveness of judicial sincerity and
"progress."” [FN275]

Il will not attenpt a treatnent of these issues here. Instead, as an exanpl e of
t he broader concern, | sinply defend one maxi m for judges encountering an alien
| egal system When interpreting a given country's laws, a U 'S. court need not
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feel obliged to mmc an insincere witing style of that country's courts.
Rather, the U S. court should arrive at an independently reasoned stance on
whet her to conceal its true rationales. This maximrepresents a corollary of the
pre-dynam c approach: the foreign substance and style are often inseparable,
[FN276] but the U. S. practitioner should adopt neither substance nor style until
coherent reasons for doing so come to light. (This corollary can be tested in
the interstate theater: Wiy should not a Vernont court imtate the distinctive
styl e of the New Hanpshire Suprene Court when construi ng New Hanpshire | aw? Both
because one cannot readily articulate a principle underlying New Hanpshire |aw
that correlates with the supposed New Hanpshire *98 style and because the
Vermont forumretains a mnor interest in cultivating its own style.)

MacCorm ck and Summers note that courts in the United States, the United
Ki ngdom  Argentina, and Sweden tend to acknowl edge the necessity for
interpretive choice and to fashion el aborate, discursive opinions. In contrast,
ot her systens, notably the French, deliver opinions in a form which hides the
"genuine justification" behind a nmagisterial "facade." [FN277] One can easily
explain, by reference to French history, why the French judiciary feels that it
must strive at least to appear subservient to the |egislature. [FN278] But, a
U.S. tribunal discussing French | aw need not fear losing legitimacy for clearly
noting why it rationally chooses to deviate from plain neaning. The |uxury of
judging from a renote l|ocation (far from potential reprisal of any sort)
conprises one factor in favor of candor. In short, the relative strength of
several of ldleman's rationales for candor, including "accountability," "power,"
"aut horitativeness," and "notice," depend upon the venue.

VIT11. Application--The English Courts & Legislature
A. Justifying Textualism

One of ny main points in this article is that terns such as "literalism or
"textualisn vary in neaning across |egal systens. For exanple, as discussed
below, England cultivates its own species of plain meaning which seeks
"unanbi guous” rmeaning and "objective" |egislative purpose, and prohibits sone
specific sources of legislative history. Since we cannot necessarily depict the
pl ai n meani ng doctrine as stable or fixed across national boundaries, it becones
especially inportant to probe whether one should submt to a particular plain
nmeaning rule in a given situation. Instead of (perilously) trying to discover if
a rule is generally accepted abroad, or applying it notwthstanding such
enpirical data, [FN279] one should instead query: (1) Wat are the nerits and
deficiencies of the doctrine as applied to statutes in general? (2) Wat factors
shoul d one consider when deciding whether the doctrine will work well *99 when
faced with a given country's laws? and then, (3) Taking these factors into
account, are there any underlying values in the particular alien legal system
that lead us to favor the rule in this specific case?

In this section and the next, which discusses punctuation of English statutes,
| use England as a thought experinent. Because of the relatively mnor |anguage
and culture barrier, one can proceed through the steps of pre- dynamc
interpretation with ease, a sort of trial run for nore renote travels in the
future. In this relatively sinple case, the tinme expended to research and study
the following information would not oppress a busy lawer. For this section, |



19 MIJIL 37 Page 38
(Cite as: 19 Mich. J. Int'l L. 37)

have relied heavily upon just two articles describing the English |egal system
Once soneone has determned what sources of authority to consult in her
interpretation of English statutes, research aids are readily available to guide

her through those sources. [FN280]

The task here requires us to nove beyond the frequently dispatched but bald
statenent that, "The English [are] chanpions of the plain-nmeani ng approach.

The English fornulation presents the nost extrene view " [FN281] In late 1992,
after years of criticism and debate, the House of Lords ruled that the English
courts may consider parlianmentary material s where:

(a) legislation is anbi guous or obscure, or leads to an absurdity;

(b) the material relied on consists of one or nore statenents by a mnister or
ot her pronoter of the Bill together with such other parlianmentary material as is
necessary to understand such statenents and their effect;

(c) the statenments relied on are clear. [FN282]

To sufficiently understand the inportance and limtations of this decision
however, one must understand its history. [FN283]

Even a relatively superficial reconstruction of the English system shows that
in some ways the English systemis strikingly different fromthe U S. system at
the level of principles and "flavor." As WIIliam Jordan summarizes, "However
interconnected their roots may seem each *100 system derives from very
different historical trajectories.” [FN284] English legal history has tended to
follow a formalist approach, enphasizing authoritative sources of [|aw-both
precedent and legislation. In part, this preference derives fromthe fact that
English lawers "consciously threw all their weight behind Parliament” in its
political struggles against the prerogatives of the nonarch:

The Common Law becane a mghty weapon in the hands of the Parlianmentary
party . . ., for in its long history it had developed a certain tenacity, its
very cunbrous and formalistic technique serving to make it less vulnerable to
direct attack from above. Ever since then, Englishnmen have thought of the Conmon
| aw as being the essential guarantee of freedom serving to protect the citizen
agai nst the arbitrary inroads of absolute authority. . . . [FN285]

In the nineteenth century, the views of Jereny Bentham had an "enornous
i nfluence"” and solidified this formalist perspective. [FN286] Today, the English
continue to "believe that the best way to achieve justice is to follow the rules
as plainly witten. Al though injustice may occur in sone cases, reliance upon

plain neaning is seen as 'the best way of mnimzing risk of error."”" [FN287] On
the contrary, we can grossly sinplify (yet retain a useful distinction) by
declaring that the U S. interpreter will tend to concern herself with the need

to achieve justice and retain individual autonomy. [FN288]

Nunerous political, judicial, and cultural institutions dynam cally interact
with theoretical doctrine to produce England' s own plain neaning approach. At
best, we want to reconstruct as many such reasons as we can to explain why the
system adhered to formalist views and developed its current doctrine. But, with
limted time for background readi ng, we should concentrate on current political
institutions. W should try to reconstruct a notion of the entire English
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political system in a manner that stands conprehensible to any conscientious
US. judge. If we find that we do not yet posess a coherent perspective on the
basic system we should delve further into background sources such as the
rudi ments of medi eval statute-creation procedure and Benthamte *101 phil osophy.
Consi der, then, the following five contrasts of English with U S. institutions.

1. Legislative Bodies

The fundanmental difference between the U S. and English |egislatures involves
their relationship to their respective executive branches. "In England, the
executive has virtually conplete control over the |egislature.” [FN289] The Prine
M ni ster and his cabinet are all nenbers of the House of Commobns; they |ead the
dom nant party in the House. Party discipline is also very strong in England.
Consequently, bills proposed by the executive usually pass in Parliament w thout
substantial alteration. Since the governnent need not conpronise with the (weak)
opposition, it can pen relatively unanbiguous |aws. That is, the governnent can
aimto and often succeed in resolving issues "plainly." [FN290]

In the past four decades, the English have noved back towards an effort to
find legislative "purpose." [FN291] Wiile the English courts speak in ternms of
Parliament's objective intent, the relevant intent is effectively that of the
i ncunbent governnment forging party policy. Hence, government proclanmations and
statenents of ministers or others proposing legislation seemrelatively reliable
indicators of "legislative intent." W nust contrast such statenents of the
proposers wth declarations nade on the floor of Parlianent, which often
represent mere posturing, since the outconme of the debates hardly nmatter. Pepper
v. Hart rationally suggests a "m ddle ground" where the courts shoul d consider
only particularly probative material, such as conmttee reports, and only if
that material provides a reasonably clear answer to the question at hand. [FN292]

2. Legislative Commttees

In the United States, congressional commttees play a "central role in
devel oping legislation.” But, in England, by the tine a bill is introduced into
the House of Comons, the governnent has "already achieved the policy
devel opment and political bartering that happens in U S. legislative commttees.
This fundanmental difference is reflected in the subservient and transitory
position of the primary legislative commttees in the House of Commons." [FN293]
They propose only m nor enendations.

*102 The result for our purposes is that English legal history registers no
near-equivalent to the U S. debate about whether to exclude consideration of
congressional conmmttee reports. A U S. practitioner searching for parallels to
congressional conmmttee reports will find them in a perhaps unexpected place
Even before Pepper v. Hart, English courts allowed consideration of two types of
extrinsic materials roughly conparable in sonme respects to our |egislative
hi story: (1) Royal Comm ssion reports, to the extent that they formthe basis or
i npetus for parlianentary enactnents, nay be considered in judicial efforts to
interpret those enactnents; [FN294] (2) White Papers or other statenents of the
gover nment concerni ng proposed or inpending |legislation were also permtted. Al
of these materials constitute the legislature's primary explanation of the
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statute and its goals. [FN295]

By delving into the political structure of the nation, one avoids the "fal se
simlarity" between congressional comrittees and the House of Conmons
commttees. Conversely, by such study one realizes the profitable "true
simlarity" between the U S. comrittee reports and the two English sources just
descri bed.

3. Legislative Drafting

Virtually all legislation introduced into Parliament is drafted by an elite
office devoted to that task. [FN296] This practice perpetuates a tradition of
careful drafting that reaches back hundreds of years. In nedieval England, no
one paid nuch attention to the precise wording of nost |egislation, for
parlianmentary acts were available only in unofficial versions, often corrupt or
i nconpl ete or altogether spurious. [FN297] Yet prom nent nedieval English jurists
actually helped draft some statutes. This role probably led to relatively
restrictive readings of those statutes. Mreover, by the sixteenth century,

"Legislative drafting was . . . carried out with such skill by Crown | awers .
that judges were manifestly being discouraged fromthe creative exegesis they
had bestowed on nedieval statutes.” [FN298] The nineteenth century then saw a

hel pful restructuring of the statutes as a whol e. [FN299]

In contrast to the general experience of the United States, then, English
statutes are now drafted by a very small, highly qualified, and *103 honbgeneous
group, and such drafting is not nmuch adulterated in conprom se-seeking
commttees. The result is relatively greater clarity in English |egislation, and
hence | ess need to exam ne extrinsic sources. [FN300]

4. The Constitutional System & the Judiciary

In contrast to the United States, the English courts have no authority to
invalidate an act of their legislature. Since the executive |eads the dom nant
party in the legislature, the problemis not so nmuch how to keep each branch
within its proper sphere but rather "how to assure the dom nance of Parlianment
as a denocratically legitimte body and protect individual |iberties against a
nearly omi potent government." [FN301]

The English courts have confronted this problem by, anong other solutions,
refusing to consider various statements of a bill's proponents except when the
statenents conprise an official explanation by the executive to Parlianment. Such
refusal helps curb excessive governnent power. [FN302] Al though Pepper v. Hart
now permts the consideration of previously excluded materials, it appears to do
soin alimted manner consistent with this constitutional concern. [FN303] Thus,
this specific advantage of the plain neaning approach becones particularly
germane in the English system Anal ogous values underlie new textualist and
| egal process argunents for holding the legislature narromy to its texts. Yet
in our own regine of checks and bal ances, the sane argunment, while cogent, does
not carry as nmuch wei ght.
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Statutory correction of perceived judicial errors occurs relatively frequently
in England. As a result, there is less need for judges to struggle to discern
legislative intent. If literalism produces an unwanted result, Parliament may
well correct the problem [FN304] Parlianment, however, wll rarely if ever
correct a misreading by a US. court, which is one factor discouraging such
literalismby a U S. interpreter.

On the other hand, lack of parliamentary control should give a dynamic U S
interpreter pause, too. English judges' background, education, and training
reinforce a common judicial culture. They are *104 "predom nantly wealthy white
mal es of late mddle-age, a very |large percentage of whom were educated at the

same two universities." [FN305] Also, "English judges rise through the ranks
largely by virtue of their ability as l|legal technicians.” [FN306] The typica
English "insider" (legislator and jurist) wll thus be inbued with the

"profoundly conservative," [FN307] formalist outl ook delineated above.

Consequently, it would be unwise for a US. practitioner who has just
famliarized herself with the rudinents of current English values to skip over
| egislative history after confronting an unclear statute and hence to interpret
with reference solely to values, even if the British thenselves would not
inspect that legislative history for the answer. For, part of the English
val ues, ignored by such a judge, assunes that judicial political will does not
need nuch restraint, because English judges already have a tradition of
restraint, and because English legislators have a tradition of overruling
maveri ck judges.

As an outsider, the U S. practitioner nust attenpt to discern this whole
system Then, she should approximate its perspective as best she can. I|If sone
text is unclear to her, she mght well be mssing sone semantic clue available
to insiders that nakes the text seemclear to them Mreover, the English rarely
deal wth conpromse statutes, and hence they rarely "discover”™ severe
anbiguity. If no unbiased insider can give advice, the judge who feels that she
is mssing sonething obvious to insiders should glean clues from "forbidden"
sources rather than hazard a guess, grounded on non-I|egislative sources, about
the legislation's purpose. It remains within the spirit of the English systemto
hold to any legislative source, if helpful, rather than guessing or ignoring
Parliament's purpose. In fact, before Pepper v. Hart (and no doubt conti nuing
thereafter), English judges thenselves frequently "cheat," |ooking to forbidden
sources "for guidance or to check that their interpretation accords with the
pur pose of the statute." [FN308]

Part of the task of the good U S. translator or agent involves |aying aside
the urge to inject politics into a decision that nust fit within a system of
relatively technical and conservative judging. Mreover, if the statutory
meani ng does seemclear to the U S. practitioner, she should typically trust the
text and not search too assiduously for anmbiguity. If this conclusion seens
anticlimactic after pages of exam nation of a different regine, we should bear
in mnd that the conclusion follows fromthe exam nation, and not vice-versa. As
Eskridge declares, the strongest *105 interpretation is one that, |ike a cable,
weaves together several nutually supporting threads. So, after the initial
search for abstract institutional values, the U S interpreter will then conme to
grips with the basic outline of Ilegislative purpose and the whole act under
consideration. Junping now to the level of the particular statutory phrase at
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issue, she will still remain acutely aware of any strangeness of the statute in
its context. Yet, sinultaneously, the larger investigation may condition her to
expect relative textual clarity in England--conpared with, say, the clarity of a
statute prepared by a divided legislature which then is translated by soneone
with a discernible bias towards vague transl ations. Therefore, if what she reads
still seems unanbi guous--at this |late stage of the investigation--such a reading
is supported by a cable of understandings, not the thread of a nonolithic plain
meani ng practi ce.

5. Legal Resources

Sonme institutional differences between England and the United States need not
deter U.S. judges from fashioning inproved hybrid |aw. English judges, even at
the highest level, have far fewer resources than U.S. judges. For instance,
English judges do not hire law clerks, and the courts of last resort usually sit
continuously. Thus, they sinply do not have the sane anobunt of tinme as their
U S. counterparts to ponder the intricacies of legislative history or to wite
| ong opi nions. [FN309] Certainly, U S. judges can use their "extra" tine to |earn
about the unfamliar legal system and to wite full opinions. These |uxuries
support rule of |law values by naking the final decisions nore trustworthy. But,
such factors do not inply that the donmestic judge should often quote from
forbi dden sources. The litigants woul d not reasonably expect that consequence.

B. | The Punctuati on Cannon

Every canon of construction conceals sonme underlying institutional values,
even the so-called grammar or syntax canons. [FN310] Consider the punctuation
canon, which in the United States has assunmed "at |east three forns":

(1) [Aldhering to the strict English rule that punctuation forns no part of
the statute; (2) allowi ng punctuation as an aid in statutory construction; and
(3) looking on punctuation as a | ess-than-*106 desirable, last-ditch alternative
aid in statutory construction. The last approach . . . seens to have prevailed

as the mpgjority rule. [FN311]

The "strict English rule"” that interpreters should disregard punctuation nade
sense during the several «centuries during which England enacted statutes
primarily in unpunctuated form |In fact, punctuation was sonetines inserted by
clerks or printers after parlianentary action. [FN312] But, as Raynond Marcin has
argued, the rule makes little sense in contenporary England, where punctuation
is included as a mtter of <course in every bill. [FN313] Wil e several
commentators now urge that punctuation be treated as an indispensable part of
the text, equal in status to the words thenselves, [FN314] a general reluctance
to do so persists both in the United States and in Engl and.

Such reluctance, even where punctuation is included prior to every enactnent,
can be predicated upon a couplet of rational argunents. First, if we cannot
trust legislators to know and follow the basic conventions of grammar, then we
shoul d not necessarily allow grammar to be determi native, especially if we can
di scover legislative intent in sonme nore secure manner. [FN315] Second, if, at
any point in the legislative and printing process within a given jurisdiction,
careful editing takes a back seat, then punctuation becones suspect. 1In
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parlianments where conpromise is rife, lack of drafting clarity may consistently
result. Italy, for exanple, often displays contradictory or inconsistent
drafting, due partly to a decline in technical ability, partly to increasing
conplexity of subject matter, and largely to the "fact that law texts are
proposed by coalition governments representing four or five political parties,
whi ch neans that the texts produced are al nost always the outcome of conprom ses
(which at times are only verbal)." [FN316] (I ncidentally, where bad drafting is
endem c, various actions can help solve the problem In Mexico, for exanple,
subsequent issues of the official gazettes frequently *107 correct errors in
statutory texts. [FN317] This is also the sort of information that a U S
interpreter needs to know. [FN318])

We can safely conclude that neither of these two rationales holds true in the
British legislature. For, we now know that statutes there are drafted by highly
prof essional, highly educated people at the behest of a political party assured
of success. Suppose, then, that we are convinced that the strict English rule is
illogical. Should a U S. court still invoke it, when gaping at an English comm,
sinply because the English courts and | awmakers often do so? Only if the court
believes that the legislature deliberately uses punctuation carelessly, since
the legislature assunes that courts will ignore, or at |east subordinate, the
punct uati on.

In exploring this matter, suppose that the U S. researcher hunts down a 1996
English law review article establishing that the strict rule still constitutes
the clear mgjority position, but that the nodern trend pushes against it. |
argue that the U S. practitioner should not hesitate to adopt the nodern trend.
From what we have |earned about its procedures, we cannot seriously infer that
the English Parlianment continually and confidently relies upon sloppy granmar.
Furthernore, given contenporary procedures, the old rule is incoherent. It flies
in the face of the (coherent) English practice of privileging the legislature's
literal text as enacted. Taking the plain neaning of Parlianment makes sense
taking the plain nmeaning of the strict punctuation rule does not. Perhaps in
Italy, if courts there wield the structural power to encroach like this upon the
| egi sl ative branch, one mght rationally choose to subordi nate punctuation. The
pre-dynam ¢ approach can test such specul ative propositions.

Features of conparative legal culture aside, it is inperative to translate
punctuation and other graphological information. Different |anguages have
di fferent punctuation standards, and disaster could result from a reckless
attitude towards this fact. [FN319] Finally, whether to adopt a canon nay depend
upon the specific statute. For instance, one mght place particular reliance on
punctuation of a statute that has been repeatedly reenacted without alteration
in the punctuation. [FN320] Alternatively, one m ght suspect punctuation in any
piece of hurriedly enacted |legislation. Congress once *108 passed a bil
conposed in part from photocopied nenoranda and last- mnute hand-witten
addi tions, which contained "accidental entries such as a nane and phone nunber - -
Rut h Seynour, 225-4844--standing alone as if it were a special appropriation
item" [FN321]

Concl usi on

This article has tentatively linked theory of translation and of conparative
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law to the specific apparatus of dynam c statutory interpretation theory. Al ong
the way, easy practical solutions have not surfaced; no facile fornulae exist
for dodging the problem of false simlarities. Wile we nust therefore
"reconstruct” coherent institutional values as a basis for foreign statutory
interpretation, we should greet all such reconstructions cautiously. Yet the key
to effectively facing the diversity of hernmeneutical approaches within a given
foreign reginme and across reginmes is not to abandon our (extant but sporadic)
attenpts at independent research, but rather to undertake such research nore
boldly. Irmagination and sensitivity to context should be cel ebrated. Hence, the
confident state of mnd prerequisite to such traits should al so be encouraged.

While risks inhere in encouraging judicial imgination, a dynamc stance in
this area seens well worth the risks. An interpreter who ultimately realizes
that plain neaning constitutes a better way to deal with a difficult foreign
statute will nevertheless have achieved inportant advantages by not having
prematurely closed off a wide-ranging inquiry. M proposed approach not only
hel ps the interpreter to choose the best nethod under the circunstances, but it
al so enlightens her about the very task of interpretation wit |arge.

[FNal]. Associ ate, LeBoeuf, Lanb, G eene & MacRae, New York, NY. LL.M, New York
University (candidate); MA., New York University; J.D., University of M chigan
Law School; A B., Harvard University; | would like to thank Professor David L.
Shapi ro of Harvard Law School for his conments on earlier drafts.

[FN1]. In January 1996, Daniel Farber noted, "The full inplications of
conparative research for theories of statutory interpretation are undoubtedly
yet to be explored. Unfortunately, there has been little dialogue between
serious scholars of interpretation theory and well-grounded experts in
conparative law so far." Daniel A. Farber, The Herneneutic Tourist: Statutory
Interpretation in Conparative Perspective, 81 Cornell L. Rev. 513, 529 (1996) (book
review.

[FN2]. | use "foreign" and "alien" interchangeably to denote other nations.
(G her authors use "foreign" to indicate a non-forum jurisdiction wthin the
United States.)

[FN3]. See infra text acconpanying notes 101-106 discussing sone techniques of
evasi on.

[FN4]. A 1611 case from Engl and st ates:

[I]f at the comon | aw one matter comes in question upon ... [an] instrunent
made beyond the sea: according to the course of the civil law, or other |aw of
the nations where it was nade; the Judges ought to consult with the civilians or
others which are expert in the same law, and according to their information,
gi ve judgnent, though that it be nade in such form that the conmon |aw cannot
make any construction of it.

Anon., 123 Eng. Rep. 789, (Admiralty C. 1611).
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[FN5]. See infra note 77; Al bert A Ehrenzweig, A Treatise on the Conflict of
Laws 365 (1962) (the culmnation of oral testinony of experts "can easily
produce a caricature of the institution of nedieval oath hel pers"); John Henry
Merryman, Foreign Law as a Problem 19 Stan. J. Int'l L. 151, 157-59 (1983);
M|l ton Pollack, Proof of Foreign Law, 26 Am J. Conp. L. 470, 473 (1978).

[FN6]. See Rudolf S. Schlesinger et al., Conparative Law 78-81 (5th ed. 1988)
(for a brief survey of pertinent Anmerican procedure regarding proof of foreign
law). See also John G Sprankling & George R Lanyi, Pleading and Proof of
Foreign Law in Anerican Courts, 19 Stan. J. Int'l L. 3, 4-30 (1983) (for a nore
detail ed overview).

[FN7]. See Rudy J. Peritz, Determ nation of Foreign Law Under Rule 44.1, 10 Tex.
Int'"l L.J. 67, 88 (1975); Edwin P. Carpenter, Note, Presunptions as to Foreign
Law. How They Are Affected by Federal Rule of Civil Procedure 44.1, 10 Washburn L.J. 296,
304-05 (1971).

[FN8]. See discussion of sone disadvantages to this approach analyzed infra note
229 and Part VI.D.

[FN9]. For better or for worse, in nost of the world s nations, judges have an
affirmati ve obligation to discover and rule on the substance of any foreign |aw
presented to them This conpares to the obligation inposed upon nobst state
courts with respect to the law of sister states. In contrast, states wth
"judicial notice statutes" for proving foreign law allow, but do not mandate,
that judges take notice of other nations' laws. One article surveys nore than
fifty national |egal systens and concludes that, "[wlith the exception of the
common | aw countries, a definite trend can be traced everywhere noving toward
ex-officio application of foreign law. " Stephen L. Sass, Foreign Law in Cvil
Litigation: A Conparative Survey, 16 Am J. Conp. L. 332, 365-66 (1968). See
al so Carpenter, supra note 7, at 300-04. Gernany's system requires judges to
know or learn all |aw everywhere, but aid in this respect conmes from national
institutes devoted to foreign |aw research. See generally Douglas R Tueller,
Reachi ng and Applying Foreign Law in West Germany: A Systematic Study, 19 Stan.
J. Int'l L. 99 (1983). For a nunber of reasons, the German program probably
woul d not transplant effectively to the United States. 1d. at 145-49; Merrynan,
supra note 5, at 161-62.

[FN10]. Robert Wisberg, The Cal abresian Judicial Artist: Statutes and the New
Legal Process, 35 Stan.L.Rev.213,256-57 (1983).

[FN11]. See Richard A. Posner, Legislation and its Interpretation: A Priner, 68
Neb. L. Rev. 431, 450 (1989) (a pragmatic approach is "taken by the best judges
and is thus an attainable ideal").
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[FN12]. For a "short jurisprudential history," beginning in the Western tradition
with Aristotle, see WIlliam N. Eskridge, Jr., Dynamic Statutory Interpretation
2-5 (1994).

[FN13]. 1d. at 323 (citations omtted).

[FN14]. Robert S. Summers, Judge Richard Posner's Jurisprudence, 89 Mich. L. Rev. 1302,

1319, 1324-25 (1991). A study of statutory interpretation techniques of several
nations frequently notes that when courts speak of "literal nmeaning," they "can
refer to several entirely different things.”" See, e.g., Mchel Troper et al.,
Statutory Interpretation in France, in Interpreting Statutes: A Conparative
Study 182 (D. Neil McCormck & Robert S. Summers, eds., 1991) [hereinafter
MacCorm ck &  Sumrer s] (collection of woirks each discussing statutory
interpretation in an individual country; MicCormck & Summers oversaw "The
Conparative Statutory Interpretation Goup"); infra Part |IV.E

[FN15]. CGeorge H. Taylor, Structural Textualism 75 B.U. L. Rev. 321, 374-75 (1995)
(footnotes omtted). MacCorm ck and Sumrers assunme the nonspecialist |awer's
readi ng. See MacCorm ck & Summers, supra note 14, at 517.

[FN16]. 1d. at 521.

[FN17]. "There is what we mght call an immture textualism-a textualism that
just ignores the context in nmeaning, as if nmeaning were carried in the words."
Lawrence Lessig, The Limts of Lieber, 16CardozoL.Rev.2249,2250 (1995).

[FN18]. See infra note 126.

[FN19]. Discussed infra in text acconpanyi ng note 27.

[FN20]. Justice Scalia, at |east, does so. See Chisomv.Roemer, 501 U.S. 380,404 (1991).

[FN21]. Eskridge, supra note 12, at 118-19.

[FN22]. See John Copeland Nagle, Newt Gingrich, Dynamic Statutory Interpreter, 143 U. Pa. L. Rev. 2209, 2215
(1995) (reviewi ng Erskridge, supra note 12).

[FN23]. Eskridge, supra note 12, at 56 (original diagramin WIIliam N Eskridge,
Jr. & Philip P. Frickey, Statutory Interpretation as Practical Reasoning, 42 Stan.
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L. Rev. 321, 353 (1990)) .

[FN24]. See infra Parts VI.F and VIII.B.

[FN25]. Eskridge, supra note 12, at 56.

[FN26]. 1d. at 200.

[FN27]. 1d. at 63, 64. Notoriously, Stanley Fish would go even further in clains
for the socially constructed nature of background conditions of "obvious"
textual intelligibility. See, e.g., Stanley Fish, Doing Wat Cones Naturally
300-02, 329-30 (1989).

[FN28]. See William N. Eskridge, Jr. & Philip P. Frickey, Law as Equilibrium, 108 Harv. L. Rev. 26, 57 (1994).

[FN29]. See Stephen F. Ross, The Limited Relevance of Plain Meaning, 73 Wash. U. L.Q. 1057 (1995), and
infra text acconpanying notes 207-214 ("rule of |aw' values upheld by insiders
constrai ned by rich contextual understandings).

[FN30]. See John C. MKenzie & Antonio R Sarabia, The Pleading and Proof of
Alien Law, 30 Tul. L. Rev. 353, 368, 373 (1956); Fritz Mses, International
Legal Practice, 4 Fordham L. Rev. 244, 248-53 (1935) (giving exanples); Oto C
Sommerich & Benjam n Busch, The Expert Wtness and Proof of Foreign Law, 38
Cornell L.Q 125, 158 (1953).

[FN31]. See, e.g., Peter W Schroth, Legal Translation, 34 Am J. Conp. L. 47
(1986 Supp.) ("Despite its great practical inportance, legal translation is
little discussed; despite its difficulty, it 1is frequently assigned to
translators wthout Ilegal training. Plainly both the inportance and the
difficulty are commonly underestinmated."); Rodolfo Sacco, Legal Formants: A
Dynam ¢ Approach to Conparative Law, 39 Am J. Conp. L. 1, 20 (1991) ("The
conplexity of the problens involved in legal translation makes the carel essness
with which they are approached seem incredible."). A federal district judge
recently suggested that translation is a sinple, nechanical process. See Williams

v. Arndt, 626 F. Supp. 571, 577 (D. Mass. 1985) (conparing the allegedly "nmere clerical
function"” of a conputer programrer witing source code to sonmeone translating
"any foreign | anguage").

[FN32]. See Sprankling & Lanyi, supra note 6, at 35. See also Susan Berk-
Seligson, The Bilingual Courtroom Court Interpreters in the Judicial Process 17
(1990). An exception: a federal district judge whose fortuitous know edge of
Romani an hel ped him to understand the governing Romanian law. See In re The
Prahova, 38 F. Supp. 418 (S.D. Cal. 1941).
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[FN33]. See WIlliam B. Stern, Foreign Law in the Courts: Judicial Notice and
Proof, 45 Cal. L. Rev. 23, 33 n.68 (1957). See also Arthur Nussbaum The Probl em
of Proving Foreign Law, 50 Yale L.J. 1018, 1031 & n.76 (1941) (listing the
"inevitabl[e] ... few instances in which courts, because of errors in
transl ation or for other reasons, have nade incorrect findings of foreign | aw');
Sommerich & Busch, supra note 30, at 158-59 n.141; Andrew N. Adl er, Pleading and
Proof of Foreign Law in American Courts: A 1983-1995 Supplenent to Adrien Wng's
Annot at ed Bi bl i ography 8 4 (1997) (unpublished manuscript, on file with author).

A 1953 exanmination of available English and New York cases "indicates
persuasi ve precedent for the conclusion that expert wtnesses on foreign |aw
need not be nenbers of the Bar of the foreign jurisdiction with respect to which
the testinony is given, and indeed, need not even be |awers." Sonmmerich &
Busch, supra note 30, at 150. The inconpetence of such wtnesses has been
mani fest for sonme tine. |In McFadden v. Mitchell, 61 Cal. 148 (1882), portions from a
Spani sh law dictionary were introduced into evidence, as translated by a non-
| awer who clained to be "acquainted ... to some extent”" wth Mxican |aw.
Nobody objected. See al so Banco de Sonora v. Bankers' Mut. Casualty Co., 100 N.W. 536 (Iowa 1904)
(party offered to present as evidence definition froma law dictionary all egedly

in conmon use in civil law countries, as interpreted by a so-called expert who
had studied the civil law in general, but not the law of the country in
guestion).

[FN34]. Lawence Lessig, Fidelity in Translation, 71 Tex. L. Rev. 1165, 1194-96 (1993)
(quoting Rainer Schulte & John Biguenet, Preface, in Theories of Translation xi
(Rai ner Schulte & John Bi guenet eds., 1992)).

[FN35]. See WIliam Ewal d, Conparative Jurisprudence (I): What Was It Like to Try
a Rat?, 143 U.Pa.L.Rev. 1889, 1947 (1995).

[FN36]. The ensuing discussion derives primarily from Lessig, supra note 34, at
1200- 07.

[FN37]. 1d. (citations omtted). For a nore interesting exanple of gendered
translation (in the Swiss Cvil Code), see Schroth, supra note 31, at 55.

[FN38]. See Sacco, supra note 31, at 12-13. See also Sacco's exanple of
"trespass to land,"” id. at 20, and Al exander's of the word "source" in tax |aw
See Ceorge S. Al exander, The Application & Avoidance of Foreign Law in the Law
of Conflicts, 70 Nw. U. L. Rev. 602, 629 n.121 (1975).

[FN39]. See Sacco, supra note 31, at 14-15.

[FN40]. See Bl ack's Law Dictionary 742-43 (6th ed. 1990).
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[FN41]. See M chael Beaupre, La Traduction Juridique: Introduction, 28 Les
Cahiers de Droit [C. de D.] 733, 742 (1987) (discussing Gulf Ol Canada Ltd. c.
Canadi en Pacifique Ltee, [1979] C. S. 72, 73, 75).

[FN42]. See, e.(g., Austinv. Super Valu Stores, Inc., 31 F.3d 615, 619 (8th Cir. 1994) (nost recent of
several cases noting the m stranslation).

[FN43]. Smith v. Smith, 382 So0.2d 972, 974 (La. App. 1980).

[FN44]. Schroth, supra note 31, at 53.

[FN45]. Charles Szladits, Note on Translations of Foreign Cvil and Conmerci al
Codes, 3 Am J. Conp. L. 67, 71 (1954).

[FN46]. Pierre Lepaulle, The Function of Conparative Law, 35 Harv. L. Rev. 838,
853 (1922).

[FN47]. See Susan Bassnett-MQ@uire, Translation Studies 26-27 (rev. ed. 1991)
(Popovi...); Edwin GCentzler, Contenporary Translation Theories 63-67 (1993)
(Wlss); id. at 70 (Neubert). The hope for constructing a "l egal netal anguage, "
as a practical goal for the future, seens sonewhat |ess hopeless. See G R de
Groot, La Traduction Juridique: The Point of Veiw of the Conparative Lawyer, 28
Les Cahiers de Droit [C. de D.] 793, 804 (1987).

[FN48]. De Groot, supra note 47, at 800 n. 25.

[FN49]. Janet E. Ainsworth, On Seeing Chinese Law fromthe Chinese Point of View
An Appreciative Look at the Scholarly Career of Professor WIIliam Jones, 74 Wash.
U. L.Q. 547, 555-56 (1996) (citations omtted).

[FN50]. Schroth, supra note 31, at 58; see also id. at 59, 65; James Boyd Wite,
Justice as Translation 300 n.18 (1990); Ainsworth, supra note 49, at 549 (when
transl ating cl assical Chinese | aws, Professor WIIliam Jones "consciously avoi ded
| egal termnology 'too charged with precise |egal neaning for English-speaking
lawers ...""). See generally Sacco, supra note 31, at 14- 20 (suggestions
include that the translator can retain the source word or create her own, new
wor d) .

[FN51]. McKenzie & Sarabia, supra note 30, at 367 (enphasis omtted). This claim
nmet with inmediate criticism although it was later resurrected. See Stern,
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supra note 33, at 34. To give MKenzie & Sarabia their due, these |lawers did
recogni ze the useful "startle effect” derived from enphasizing the "distortion
of meaning that is inevitable in literal translation.” MKenzie & Sarabia, supra
note 30, at 369.

[FN52]. For a history of the "defamliarization" procedure, see Bassnhett-
McGQuire, supra note 47, at 67-68, 71-72. Walter Benjanmin and Jose Otega y
Gasset are tw of the nore influential proponents of this shock-effect
technique. For Benjamn, see John Johnston, Translation as Sinmulacrum in
Ret hi nking Translation 42, 44-45 (Lawence Venuti ed., 1992); Theories of
Translation 4, 8 (Rainer Schulte & John Biguenet eds., 1992); Gentzler, supra
note 47, at 194. For Gasset, see Jose Otega y Gasset, The Msery and the
Spl endor of Translation, in Theories of Translation, supra, at 93, 108-12.

[FN53]. Gentzler, supra note 47, at 136.

[FN54]. See id. at 185, 188.

[FN55]. This discussion is sonewhat prefigured in Beaupre, supra note 41, at 739.
Much nore generally, it is prefigured in the work of reader-response critics,
including but not limted to those cited below (Riffaterre, Fish, Culler, W B.
M chael s). See generally Vincent B. Leitch, Reader-Response Criticism in
Readers & Readi ng 32-65 (Andrew Bennett ed., 1995).

[FN56]. Schroth, supra note 31, at 49. See also id. at 53 ("The problem of |egal
translation is the problem of conparative law ...."); de Goot, supra note 47,
at 797, 798.

[FN57]. Beaupre, supra note 47, at 744; de G oot, supra note 48, at 811.

[FN58]. The |anguage barrier hopefully would also alert that person to the
interrelationship between translation and interpretation. Several md-twentieth
century law review articles share the naive assunption, discarded in ny
di scussion just below, that in practice one can separate "translation”™ from
"interpretation” and should assiduously try to avoid the latter while plying the
former. See, e.g., Stern, supra note 33, at 33, n.69, 34; MKenzie & Sarabi a,
supra note 30, at 360-61.

[FN59]. Mchael Riffaterre, Transposing Presuppositions on the Semotics of
Literary Translation, in Theories of Translation, supra note 52, at 204, 205.

[FN60]. Indeed, R ffaterre begins his article by distinguishing literary from
non-literary translation in three ways. Id. at 204; see also Gentzler, supra
note 47, at 99 (formalist translation studies, despite protestations to the
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contrary, really focus only on literary translation). But see Cctavio Paz,
Transl ation: Literature and Letters, in Theories of Translation, supra note 52,
at 152, 154-55 (concluding that all translation is literary translation).

[FN61]. Conpare Taylor's conment that statutes can be viewed as a genre of |aw
Tayl or, supra note 15, at 345.

[FN62]. Hugo Friedrich, On the Art of Translation, in Theories of Translation,
supra note 52, at 11, 16; Centzler, supra note 47, at 85.

[FN63]. See Jeffrey W Barnes, The Odd Couple: Statutes and Literature, in J.
Neville Turner & Pamela WIIlianms, The Happy Couple: Law and Literature 296, 303-
04 (1995); Anthony D Amato, The Injustice of Dynamc Statutory Interpretation,
64 U. Cin. L. Rev. 911,920 (1996). See general |y Eskridge, supra note 12, at 141-73.

[FN64]. Schroth, supra note 31, at 57.

[FN65]. Moreover, even literary translators have heaped criticism upon the
functional approach. See, e.g., Bassnett-MQ@ire, supra note 47, at 26;
Gent zl er, supra note 47, at 72, 88, 98.

[FN66]. VI adi mir Nabokov is the only major comentator who has insisted that only
literal translation is valid. Theories of Translation, supra note 52, at 6;

VI adi mr Nabokov, Problens of Translation: Onegin in Engl ish, in id., at 127.
Many others argue that the goal is always elusive. Furt her, 'Nabokov' s
translation of Pushkin's Eugene Onegin requires "footnotes reaching up |ike
skyscrapers” in order to achieve intelligibility. See id. at 143.

[FN67]. The New Critics highly praised anbiguity in poetry, and consequently they
managed to ferret out such anbiguity wherever they |ooked. See, e.g., R S
Crane, Critics & Criticism Ancient & Mbdern 20 (R S. Crane ed., 1952).

[FN68]. Lessig, supra note 34, at 1206.

[FN69]. Riffaterre, supra note 59, at 205 (referring to literary texts).

[FN70]. England is such a Nation T. See discussion infra Part VIII.A Conpare,
for exanple, GCermany, where federal |legislation often has the character of
conprom se. See MacCormi ck & Summers, supra note 14, at 116-17 (expl ai ning why).

[FN71]. See, e.g., Centzler, supra note 47, at 128-34; Henry Schogt, Semantic
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Theory and Translation Theory, in Theories of Translation, supra note 52, at
193, 199-201.

[FN72]. The "dom nant characteristic" of Renaissance European translation

theories involved the effort to surpass the original, "to go beyond the
appropriation of <content to a releasing of those linguistic and aesthetic
energies that heretofore had existed only as pure possibility in one's own
| anguage ...." Friedrich, supra note 62, at 13. Sone features of this sentinent

are taken up by J. B. Wite in his aptly named book, Justice as Translation
(1990). Today, deconstructionists argue not only that translation opens up new
avenues and extends boundaries within | anguage, but also that the source text is
dependent upon the target text--with each new translation hel ping to reconstruct
or enlarge the source text. See Gentzler, supra note 47, at 144-62. Thus, the
originating conmunity can also | earn about itself by exam ning the manner of its
transl ation.

[FN73]. Lessig, supra note 35, at 1207-11, 1251-52. The author primarily
di scusses translation as a netaphor for interpretation. See id. at 1190-91.

[FN74]. See id. at 1252-61.

[FN75]. See id. at 1261-62.

[FN76]. Sprankling & Lanyi, supra note 6, at 52-53, 60. Witing nore generally,
Lawr ence Sol an notes that "enornous amounts of interpretation occur w thout our
ever noticing it." Lawence M Solan, The Language of Judges 186 (1993); cf.
Eskridge, supra note 12, at 65 ("The statutory interpreter is constrained--often
unconsciously--by the traditions of the surrounding culture and of her
professional culture, just as all interpreters are.").

[FN77]. Hans W Baade, cited in Sprankling & Lanyi, supra note 6, at 52 n. 306
Thomas F. Bridgman, Proof of Foreign Law & Facts, 45 J. Air L. & Conm 845, 859-
60 (1980).

[FN78]. Edwi n Gentzler suggests that: "[p]erhaps the single greatest asset of
Transl ation Studies ... is the increasing awareness by scholars in other fields
that, in the analysis of translation, elenments of the functioning of the
unconsci ous can be seen." Gentzler, supra note 47, at 194-95. Gentzler then
summari zes sone scholarly work that potentially exposes such wunconscious
mani pul ations within cultural/literary translations. Id. at 195-96.

[FN79]. See Berk-Seligson, supra note 33; and sources listed in Schroth, supra
note 31, at 62 n. 33.
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[FN80]. Lessig traces the idea's legal history through the 1980's. Lessig, supra
note 34, at 1172 n.32. Lessig also suggests that a century ago Francis Lieber
"may have captured the essence of translation in his distinction between
"interpretation' and 'construction.” 1d.; see also Lessig, supra note 17, at
2249.

Specialists in conparative law frequently invoke the term "translate" in the
double sense of traditional translation and interpretation. See, e.g.,
Sprankling & Lanyi, supra note 6, at 43 (The expert witness on foreign | aw "nust
"translate' the foreign law into terns conprehensible to non-experts. Since
foreign law nmust undergo a double interpretation--once within its own |ega
framework and again when it is brought into the Anmerican |egal system- before
it can be applied, the expert nust be trained and fluent in both | anguages and
legal cultures.") (citations omtted). In the following sentence lifted from a
judicial opinion interpreting the Warsaw Convention, one can discern only in
context that the source text of the treaty is in English: "The crux of the
problem is that the Appellate Division reached its conclusion by applying
nmechanically the literal translation of a phrase without an analysis of the

treaty." Eckv. United Arab Airlines, Inc., 203 N.E.2d 640, 641 (N.Y. 1964).

[FN81]. Wiite, supra note 51, at 236 (enphasis added); see generally id., pt. 3
(for a nuanced el aboration).

[FN82]. Lessig, supra note 34, at 1190-91. Judge Posner critiques Lessig s 1993

article, averring that "literal translation" and "literal interpretation" are
possi bl e and sonetines desirable. See R chard A Posner, Overcom ng Law 492-97
(1995). Lessig further develops his treatment of "fidelity theory," including
"structural translation,” in Lawence Lessig, Understanding Changed Readi ngs:

Fidelity and Theory, 47 Stan. L. Rev. 395 (1995); Lawence Lessig, Fidelity and
Constraint, 65Fordham L. Rev. 1365 (1997).

[FN83]. Lessig, supra note 34, at 1191.

[FN84]. See Frank H. Easterbrook, Statutes' Domains, 50 U. Chi. L. Rev. 533 (1983).

[FN85]. Ewal d, supra note 35, at 1896, 1987.

[FN86]. 1d. at 2044, 2081. Cf. Ewald's discussion of "false abstractions,” id. at
2112, 2137.

[FN87]. I1d. at 1988, 2052.

[FN88]. Ewal d notes the "anal ogy" to learning a foreign | anguage: "The enterprise
is not just a matter of nenorizing a collection of words, but of acquiring a
certain kind of ability--the knack of knowing how to participate in a conplex
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social practice. A language, |like a set of principles, is interconnected, so
that any two people who study Italian will inevitably learn much the same thing
"old. at 2141.

[FN89]. See infra text acconpanyi ng notes 98-100.

[FN90]. WIlliam Ewald, Conparative Jurisprudence (I11): The Logic of Legal
Transpl ants, 43 Am.J. Comp. L. 489, 509 (1995).

[FN91]. See Ewald, supra note 35, at 2129-36, for his psychological and
phi | osophi cal definitions of "principles" and "rules"; see id. at 2142-43 for an
i nportant distinction between "internal" and "external"™ principles.

[FN92]. See, e.g., Synposium Conparative Law in the United States--Quo Vadis?,
at the University of Mchigan (Sept. 20-22, 1996).

[FN93]. Ewal d, supra note 35, at 2045.

[FN94]. Apparently, Ewald would agree that canons forma m ddl e category:

What | needed to know was sonething nore elusive and fundanmental--the
prevailing attitude towards the law, the style of |egal analysis, what it neans
for a European to 'think like a |lawer.' By these anorphous phrases | nean to
include, not just the way |awyers reason about a particular set of facts or
interpret a statute, but also such matters as the prevailing attitude towards
courts, the legislature, l|egal scholarship, |egal education, |egal practice,
jurisprudence, the basic constitutional rights, and so on. And I needed not just
an exposition of these attitudes and styles ... but nore inportantly an
expl anation of the reasons, both historical and phil osophical, that have brought
theminto existence.

Ewal d, supra note 35, at 1986 (enphasis added).

[FN95]. See infra Part V.

[FNO96]. Granted, the statutory text nmy point obviously to a single
interpretation, i.e., a single statutory rule. That possibility, though, is
peri pheral when a specific foreign statute appears confusing to nost U S.
| awyers. In the purely donestic realm the possibility and its inplications
becone nore interesting. See, e.g., Posner, supra note 82, at 492-97.

[FN97]. See infra text acconpanyi ng notes 111, 124-126, 226-227.

[FN98]. Ewal d, supra note 91, at 503. For the "nature of the |egal profession,”
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see id. at 499-500.

[FN99]. 1d. at 490, 500- 04.

[FN100]. See Eric Stein, Uses, M suses--And Nonuses of Conparative Law, 72 Nw. U.
L. Rev. 198, 203-04 (1977).

[FN101]. Such presunptions have survived nodern procedural reform See generally
Carpenter, supra note 7.

[FN102]. See Sprankling & Lanyi, supra note 6, at 87. Cf. Statute of the Int'l
. of Justice, art. 38, 8 (1)(c) ("The Court, whose function is to decide in
accordance with international |aw such disputes as are submtted to it, shall
apply: ... (c.) the general principles of Jlaw recognized by civilized
nations.").

[FN103]. See Al exander, supra note 38, at 610; Nussbaum supra note 33, at 1037.

[FN104]. Ehrenzwei g, supra note 5, at 367.

[FN105]. Pol | ack, supra note 5, at 474.

[FN106]. Sprankling & Lanyi, supra note 6, at 83 (citing cases). As numerous
comment ators have pointed out, a court seeking to avoid dealing with foreign | aw
altogether can often do so by <consciously or unconsciously rmanipulating
conflict-of-laws, forum non conveniens, or comty doctrine.

[FN107]. See id. at 80 & nn.459-61; Somrerich & Busch, supra note 30, at 155
n. 126; Al exander, supra note 38, at 616 n.63, 618 n.73 (all of these sources
citing cases).

[FN108]. See, e.q., Seguros Tepeyac, S.A. v. Bostrom, 347 F.2d 168, 174 n.3 (5th Cir. 1965), nodi fyi ng
255 F. Supp. 222 (N.D. Tex. 1963) (refusing to indulge in presunption that
foreign | aw bore any simlarity to |local |aw); Wattsv. Swiss Bank Corp., 265 N.E.2d 739, 742

(N.Y. 1970) (involving court's performance of independent research to check
whether foreign law differs so radically as to render a presunption
unjustified). This approach is praised in Rudolf S. Schlesinger, A Recurrent
Problem in Transnational Litigation: The Effect of Failure to Invoke or Prove
the Applicable Foreign Law, 59 Cornell L. Rev. 1, 15 (1973) (stating that under
judicial notice statute, court should do some prelimnary research; "no rea
cl ash” between foreign and forum | aw constitutes a factor favoring application
of forum law); see also Peritz, supra note 7, at 76 (citing case where "court
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made a prima facie finding of Turkish law for purposes of notion under
consi deration").

[FN109]. Sprankling & Lanyi, supra note 6, at 79 & n.457; see also Sommerich &
Busch, supra note 30, at 156.

[FN110]. Sprankling & Lanyi, supra note 6, at 82 n.471, 94. But, conmentators
typically worry that judges "may do a half-baked job of research in totally
unfamliar materials and come to a conclusion wthout basis in foreign or
donestic law. " Bridgnman, supra note 77, at 854 n.38; see also Al exander, supra
note 38, at 616.

[FN111]. See Adler, supra note 33, § 5.

[FN112]. Bridgman, supra note 78, at 860-61; Adler, supra note 33, § 6.

[FN113]. See supra Part |.A and infra text acconpanyi ng notes 149-159.

[FN114]. "Cum in [v]erbis nulla anbiguitas est, non debet admtti [v] oluntatis
guaestio."” Dig. 32.25.1 (Paulus, Neratius 1) (Theodor Mnmsen & Al an Watson
trans., 1985). "[I]n its original context, this maxim refers to the
interpretation of a will rather than of a statute ...." Konrad Zweigert & Hans-
Jurgen Puttfarken, Statutory Interpretation--Civilian Style, 44 Tul. L. Rev.
704, 712 & n.23 (1970).

[FN115]. See, e.g., Zweigert & Puttfarken, supra, note 114, at 713-15; Tayl or,
supra note 15, at 357-58, n.165; Farber, supra note 1, at 524, nn.58- 60 (citing
articles).

[FN116]. See MacCornmick & Sunmers, supra note 14, at 172, 177, 184, 190, 199.

[FN117]. 1d. at 492.

[FN118]. See id. at 501.

[FN119]. See infra text acconpanying note 272. Solan believes that judges choose
to distort rules to suit their ends. See, e.g., Solan, supra note 77, ch. 3; cf.
Wlliam N. Eskridge, Jr. & Philip P. Frickey, Cases & Materials on Legislation
626-27 (1995) (stating that judges manipulate originalist argunments). O her
commentators express this view nore harshly: "Deciding a case on the basis of
the plain neaning of a rule is, in terns of logic, a tautology; psychologically
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speaking, it is hypocrisy, for the judge who renders judgnent on this ground
pretends to give a reason for his decision, when actually he gives none."
Zweigert & Puttfarken, supra note 114, at 713 (citing Y. Esser, De
Interpretation im Recht, 7 Studium Generale 372, 375, 378 (1954)). Many j udges,
however, probably sincerely attenpt to apply the plain nmeaning rule-- they
sinmply do not know how to contrive better results. See Book Note, New Dress, Old Hat, 107
Harv. L. Rev. 1795, 1798 (1994) (review ng Sol an, supra note 76). In that case, plain
meaning is the "true rationale"” for their decisions, even if that nmethod yields
poor, unpredictable, or strange results in practice.

[FN120]. James P. Nehf, Textualism in the Lower Courts: Lessons from Judges
Interpreting Consumer Legislation, 26 Rutgers L.J. 1, 83 (1994); cf. Thomas G. Kelch, An
Apology for Plain-Meaning Interpretation of the Bankruptcy Code, 10 Bankr. Dev. J. 289, 330 (1994).

[FN121]. Nicholas S. Zeppos, Judicial Candor and Statutory Interpretation, 78
Geo. L.J. 353, 367 (1989).

[FN122]. See infra text acconpanying notes 163-164.

[FN123]. Fish, supra note 27, at 467; but see Mchael S. More, The Interpretive
Turn in Mdern Theory: A Turn for the Wrse?, 41 Stan. L. Rev. 871, 917 (1989) ("Fi sh
believes that we can 'just see' simlarity between particulars wthout seeing
(and perhaps wi thout there being) any of the universals that such particulars
share as properties.").

[FN124]. Al exander, supra note 38, at 620 (discussing interstate conflicts of
law). As discussed above, we have at one extrenme judges who presune the
equi val ence of foreign and forumlaw wit at | arge.

[FN125]. See, e.d., Nicholas E. Vernicos Shipping Co. v. United States, 349 F.2d 465 (2nd Cir. 1965); Royal
Exch. Assurance v. Brownell, 146 F. Supp. 563 (S.D.N.Y. 1956), aff'd, 257 F.2d 582 (2nd Cir. 1958)
(ignoring expert testinony, but then applying common |aw nethods of statutory
interpretation).

[FN126]. | reviewed dozens of Anerican cases that interpreted foreign statutes,
as selected from conpilations in Adrien K Wng, Pleading and Proof of Foreign
Law in American Courts, A Selected Annotated Bi bliography, 19 Stan. J. Int'l L.
175, 188-206 (1983), and Adler, supra note 33, 8§ 4-10. | enployed a mnethodol ogy
simlar to that of Nehf, supra note 120. This approach has its limtations, as
Nehf concedes. See id. at 45 n.157. In nmy review, eighty percent invoked the
statutory text as the primary source supporting the decision. Seventy two
percent invoked the text as the only source. Several of these cases applied the
nost stringent of plain-neaning approaches, interpreting particular words or
phrases apparently w thout considering the rest of the statute or any other
contextual information. Dictionaries were cited in fifteen percent of the
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decisions, a significantly greater percentage than in Nehf's study of |ower
courts' interpretations of state consuner protection statutes. Cf. id., at 44
tbl. 1.

[FN127]. MacCorm ck & Sumrers, supra note 14, at 462.

[FN128]. 1d. at 464-65. The countries under investigation included: Argentina,
Cermany, Finland, France, Italy, Poland, Sweden, the United Kingdom and the
United States.

[FN129]. See id. at 462, 479-87, 534-35.

[FN130]. See id. at 536-39.

[FN131]. See id. at 4.

[FN132]. See id. at 19; see generally, id. at 18-27.

[FN133]. See supra note 123 and acconpanyi ng text.

[FN134]. See Edward Rubin, Book Review, 41 Am J. Conp. L. 128, 134-35, 140-44
(1993) (reviewi ng MacCorm ck & Summers, supra note 14).

[FN135]. 1d. at 142; see generally id. at 139-142.

[FN136]. See Synposium The Unidroit Principles of International Commercial Contracts, 69 Tul.
L. Rev. 1121 (1995).

[FN137]. See Delf Buchwald, Statutory Interpretation in the Focus of Legal Justification: An Essay in Coherentist
Hermeneutics, 25 U. Tol. L. Rev. 735 (1994).

[FN138]. Id. at 751.

[FN139]. See Geoffrey P. Miller, Pragmatics and the Maxims of Interpretation, 1990 Wis. L.. Rev. 1179: M B. W
Sinclair, Law and Language: The Role of Pragmatics in Statutory Interpretation,
46 U. Pitt. L. Rev. 373 (1985).

[FN140]. See Sinclair, supra note 139, at 382 n.39 (conparing Gice to Dworkin);
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Ewal d, supra note 35, at 2129 n.513 (conparing his own conception of
"principles" to Dnworkin's).

[FN141]. We need not specul ate about when the maxi ns cane into exi stence or about
whet her speakers notice the maxi ms working; principles need not be articul ated
as historically and cognitively derived beliefs.

[FN142]. See Heidi M. Hurd, Sovereignty in Silence, 99 Yale L..J. 945 (1990). In another article, |
anal yze these differences as manifest in fictional representations of |egally-
ef fective speech acts. See Andrew N. Adler, Caths, "Deeds," & Other Legal Speech
Acts in Five English Renaissance Plays, 72 St. John's L. Rev. (forthcom ng
1998) .

[FN143]. MIller, supra note 139, at 1183-91.

[FN144]. 1d. at 1182.

[FN145]. Sinclair, supra note 139, at 383, 416. The context al so determ nes which
maxi ms take priority and other strategic choices. See MIler, supra note 139, at
1216. Furthernore, Gice's theory expressly assunes that the parties to the
conversation are sufficiently informed to engage in "cooperative" behavior.
Farber has noted that, "In certain situations a drafter may wi sh to approach a
statute as a comunication with an uncooperative or uninformed party."” Daniel A
Farber, The Inevitability of Practical Reason: Statutes, Formalism and the Rule
of Law, 45 Vand.L.Rev. 533,551 (1992).

[FN146]. For a critique of the narrowness of Gice's enphasis on ideologically
"normal " di scourse, see The Johns Hopkins Guide to Literary Theory & Criticism
686 (M chael Groden & Martin Kreiswirth, eds., 1994).

[FN147]. MIller, supra note 139, at 1226-27.

[FN148]. Apparently fairly often, for exanple, foreign opinions nmention plain
meaning as a deliberate snoke-screen when "judicially legislating.” See supra
notes 115-118 and acconpanyi ng text.

[FN149]. See, e.g., MacCormick & Summers, supra note 14, at 182, 533; cf. the
nmyriad definitions of the doctrine, supra Part |.A

[FN150]. See Nehf, supra note 120, at 9, 46; but see Eskridge & Frickey, supra
note 119, at 576 n.1 (recognizing that sone states, especially California, "have
| ooked beyond the plain language ... nore and nore,"” and |isting nunerous
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articles tracing the decline of the plain meaning rule in state courts).

[FN151]. On bankruptcy decisions, see discussion infra notes 243-244 and
acconpanying text. The Suprenme Court's alleged tendency to rely increasingly
upon plain neani ng has been nmuch debated. See, e.g., Nehf, supra note 121, at 46
n. 160; Frederick Schauer, The Practice and Probl ens of Plain Meaning: A Response
to Al einikoff and Shaw, 45 Vand.L.Rev. 715, 716-22 (1992).

[FN152]. See MacCornmick & Sunmers, supra note 14, at 224; see also id. at 217,
245, 252.

[FN153]. See discussion infra Part VIII.A.

[FN154]. Moreover, the MacCorm ck study cannot stand as the final authority on
doctrine. For exanple, one article clains, contrary to MacCorm ck, that the
plain nmeaning rule "has fallen into alnost conplete disfavor in civil [|aw
jurisprudence.... [l]n practice, it does reappear now and then, and when it
does, it usually neets with severe criticism" Zweigert & Puttfarken, supra note
114, at 712-13 (citation omtted). Note that the MacCorm ck study limts itself
to published opinions of the highest courts in each country surveyed. See
MacCorm ck & Sunmers, supra note 14, at 13.

[FN155]. See Farber, supra note 1, at 527-29. The extrene cases are Sweden, where
"very great weight and force" is accorded legislative history, and England,
which was classified as the only country of the nine investigated that
"generally proscrib[ed]" legislative history. MacCorm ck & Summers, supra note
14, at 355, 470-77. But see infra text acconpanyi ng notes 281-283.

[FN156]. Farber, supra note 1, at 518, 527-29.

[FN157]. Conpare Rubin, who is sonmewhat surprised at the "odd exclusions"” from
the list of materials used in statutory interpretation that "certain nationa
courts insist upon.” Rubin, supra note 134, at 132-33.

[FN158]. MacCorm ck & Summrers, supra note 14, at 470, 476.

[FN159]. 1d. at 253.

[FN160]. See Eskridge, supra note 12, at 48, 345 n.2 (citing original- |anguage
secondary sources of nmany Wstern FEuropean nations, South Africa, and
Argentina).
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[FN161]. See Bruce W. Frier, Interpreting Codes, 89 Mich. L. Rev. 2201, 2209 (1991).

[FN162]. MacCorm ck & Summers, supra note 14, at 471. Each chapter of this study
devotes a section to describing dynamc techniques of the respective sanple
nations. Such sections formthe basis of several of the generalized conparative
concl usi ons stated bel ow

[FN163]. See Zweigert & Puttfarken, supra note 114, at 710-12.

[FN164]. See id. at 714-15.

[FN165]. See id. at 717-18 (discussing role of case |aw).

[FN166]. See supra note 12.

[FN167]. See, e.g., infra text acconpanying notes 296-303.

[FN168]. See Shael Herman, The "Equity of the Statute" and Ratio Scripta:
Legi sl ative Interpretati on Anong Legi sl ative Agnostics and True Believers, 69 Tul
L. Rev. 535, 537-41, 548-51, 555-60 (1994); Konrad Zweigert & Hein Kotz, 1 Introduction to
Conparative Law 274 (Tony Weir trans., 2d rev. ed. 1987) (conparing English
judges' skeptical outlook with civilian judges' "real partnership with the
| egi sl ature™).

[FN169]. See Jerone Frank, Cvil Law Influences on the Comobn Law -Sone
Ref |l ecti ons on "Conparative" and "Contrastive" Law, 104 U. Pa. L. Rev. 887, 889-
90 (1956) (reviewing partial English reception of wequity of the statute
i nfluenced by continental |aw), 894-95 (discussing debate over the extent of the
influence of civil law on comon law "equity"), 904-07 (stating false
universalities), 910-11 (holding that rules are intelligible only when we
"relive again the experience of the classifier").

[FN170]. MacCorm ck & Sumrers, supra note 14, at 508.

[FN171]. See Herman, supra note 168, at 551-55; see generally Schlesinger et al.,
supra note 6, at 321-22.

[FN172]. Zweigert & Kotz, supra note 168, at 68.
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[FN173]. I1d. at 69.

[FN174]. Ewal d, however, is relatively dismssive of some of Zweigert's work. See
generally Ewal d, supra note 36.

[FN175]. For Gernmany, see, for exanple, Ewald, supra note 35, at 2145 passim
MacCorm ck & Sunmers, supra note 14, at 109-14; Farber, supra note 1, at 519-20.
For Japan, see generally Schlesinger et al., supra note 6, at 332- 34.

[FN176]. Enpirically, the United States Suprenme Court chooses different
interpretive reginmes depending upon the particular substantive area at issue.
Taylor, supra note 15, at 346 n.113 (citing prohibition of anal ogical
interpretation in crimnal statutes, treatnent of legislative history in tax
codes, and the Supreme Court's bankruptcy deci sions).

[FN177]. See supra text acconpanying note 23. Below, ny exanples wll reflect
this procedure of starting at the nobst abstract interpretive inquiry of the
funnel. Hence, to interpret a British statute, one should first study the

British political framework; to interpret the U S. Bankruptcy Code, the Suprene
Court should (and apparently does) |ook at the evolution and purpose of the
Code.

[FN178]. O course, we face the ubiquitous question (which pervades the |aw of
evidence as well): To what extent can a judge ignore materials she has already
anal yzed? Sonme commentators have accused the new textualists of "peeking." See
infra note 308 and acconpanyi ng text.

[FN179]. See, e.g., Eskridge, supra note 12, at 38-47; Taylor, supra note 15, at
362-66 (citing works denonstrating that "the ramfications of these
[[contextualist] insights align wth nuch recent Ilegal and philosophic
schol arshi p"); Fish, supra note 27, at 329-30; Stanley Fish, There's No Such
Thing As Free Speech And It's A Good Thing, Too 141-79 (1994). Several witers
like to tender the exanple of the "chicken" case, Frigaliment Importing Co. v. B.N.S.
International Sales Corp., 190 F. Supp. 116 (S.D.N.Y. 1960) (Friendly, J.). See, e.g., Walter Benn
M chaels, Against Formalism Chickens and Rocks, in |Interpreting Law &
Literature: a Herneneutic Reader 215-25 (Sanford Levinson & Steven Maill oux
eds., 1988) ("To read is always already to have invoked the category of the
extrinsic ...." 1d. at 223); and nost recently, Paul F. Canpos, The Chaotic
Pseudot ext, 94 Mich. L. Rev. 2178, 2186 (1996).

[FN180]. Tayl or, supra note 15, at 355.

[FN181]. For citations to recent criticismof the plain nmeaning rule, see Zeppos,
supra note 121, at 369 n.97. For a critique of plain nmeaning from a |awer
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trained in linguistics, see Solan, supra note 76, at 108-117. Naturally, the
academ cs (beginning wth Schauer) who have recently defended plain nmeaning in
some environnents realize that the doctrine is not "value-free." See Frederick
Schauer, Statutory Construction and the Coordinating Function of Plain Meaning,
Sup. . Rev., 1990, at 231, 251-52. Schauer would completely agree with the
next sentence of ny article. See Schauer, supra note 151, at 740.

[FN182]. For the evils of overreliance on dictionaries, see nost recently ClarkD.
Cunningham et al., Plain Meaning and Hard Cases, 103 Yale L.J. 1561, 1614-16 (1994) (revi ewi ng Sol an,
supra note 76); Note, Looking It Up: Dictionaries and Statutory Interpretation,
107 Harv. L. Rev. 1437 (1994); Tayl or, supra note 15, at 375-76. O course, resort to,
say, a Turkish-to- English dictionary intensifies the woes of an already
terrible situation.

[FN183]. See Farber, supra note 145, at 537-40, 554-58.

[FN184]. Nehf, supra note 120, at 83; see al so Robert K. Rasmussen, A Study of the Costs and
Benefits of Textualism: The Supreme Court's Bankruptcy Cases, 71 Wash. U. L..Q. 535, 595 (1993).

[FN185]. See Al exander, supra note 38, at 635 (generally, on forumis interest in
its procedures, including efficient admnistration of justice and in ensuring
fairness).

[FN186]. Schauer, supra note 151, at 732.

[FN187]. Jonathan R Macey & Geoffrey P. Mller, The Canons of Statutory
Construction and Judicial Preferences, 45 Vand. L. Rev. 647, 658 (1992); see al so Nicholas
S. Zeppos, Legislative History and the Interpretation of Statutes: Toward a Fact-Finding Model of Statutory
Interpretation, 76 Va. L. Rev. 1295, 1368 (1990) (argui ng that questions of cost, access, and
i npl enentation are relevant to choice of theory).

[FN188]. Much nore speculatively, one could contend that courts should
deliberately use greater resources for cases involving only local interests.
Arguably, a noral inperative dictates that judges should learn their ethics and
jurisprudence in the nost famliar contexts first, in the expectation of
perfecting their skills before worrying as nmuch about foreign litigants. Such
priority arguably is natural, and beneficial for all parties in the |long run.

[FN189]. See, e.g., supra note 180.

[FN190]. Zeppos, supra note 187, at 1331.
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[FN191]. 1d. at 1323. See generally id. passim WIIliam D. Popkin, An "Internal"
Critique of Justice Scalia's Theory of Statutory Interpretation, 76 Minn. L. Rev.

1133 (1992).

[FN192]. See supra text acconpanying notes 14, 154-159.

[FN193]. MacCorm ck & Sumrers, supra note 14, at 485.

[FN194]. Veronica M Dougherty, Absurdity and the Limts of Literalism Defining
the Absurd Result Principle in Statutory Interpretation, 44 Am.U.L.Rev. 127, 134, 152,

163 (1994).

[FN195]. Id. at 164- 65.

[FN196]. MacCorm ck & Sumrers, supra note 14, at 192.

[FN197]. I1d. at 485.

[FN198]. See William N. Eskridge, Jr. & Philip P. Frickey, Statutory Interpretation as Practical Reasoning, 42 Stan.
L. Rev. 321, 359 (1990).

[FN199]. "[T]here is no consensus in our polity as to the precise value and
i mplications of denocratic theory and the rule of |aw " Eskridge, supra note 12,
at 108. "[T]he Rule of Law is an internally conplex doctrine ...." MacCormck &
Summer s, supra note 14, at 535.

[FN200]. See, e.d., John Hasnas, The Myth of the Rule of Law, 1995 Wis. L. Rev. 199; MacCorm ck &
Summers, supra note 14, at 534. ("[I]t should be stressed that the appeal to
denocracy as a standard underpinning reason that justifies the l|egislature's
authority is always tendentious and contestable, since there are several rival
conceptions of denbcracy, in particular as between the socialist and |iberal
visions ....").

[FN201]. See infra note 209 (law as equilibriun).

[FN202]. It should be noted, however, that the goals of predictability and
coherence are also sonewhat in conflict with each other. Creating a coherent
body of |aws necessarily involves a search for generality, see Kelch, supra note
120, at 304, especially in civil law countries, where judges prefer to distill
abstract propositions rather than distinguish factual situations. Coherence
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m ght thus produce predictability in the long run, as lawers learn the
general i zed canons; but, in individual cases, predictability mght suffer.

[FN203]. Eskridge, supra note 12, at 239.

[FN204]. See generally id. at 146-47, and references contained therein. Ernest
Weinrib's defense of legal formalism is another theory currently under debate
that relies upon a notion of juridical coherence. See Dennis Patterson, Law and
Truth 28-35 (1996) (discussing and criticizing Weinrib's theory).

[FN205]. M chael C. Dorf, Prediction and the Rule of Law, 42 UCLA L. Rev. 651, 669-70
(1993).

[FN206]. See id. at 668, 683, 686-87.

[FN207]. Farber, supra note 145, at 553 (discussing |egislation).

[FN208]. See id.; supra text acconpanying notes 145-146; Ross, supra note 30;
David L. Shapiro, Continuity and Change in Statutory Interpretation, 67 N.Y.U.L.
Rev. 921, 942 (1992) (stating that nobst |egislation "occurs against a background of
custons and understandi ngs of the way things are done,” and that this fact has
ram fications for judges hoping to "cooperate" in a conversation with the
| egi sl ature).

[FN209]. See Eskridge, supra note 12, at 65, 196-97 (summarizing Stanley Fish).
See also Eskridge & Frickey, supra note 28; Philip P. Frickey, Faithful
I nterpretation, 73 Wash. U.L.Q. 1085, 1090-91 (1995) ("The faithful interpreter, then, is
not nerely a literal reader, but faithful to the many broader concerns w apped
up in the established practices of the legal interpretive comunity."); Allan
Hut chi nson & Derek Morgan, The Sem ol ogy of Statutes, 21 Harv. J. Legis. 583,
594 (1984) (book review) ("Comrunities of interpretation have their own bondi ng
mechani sms, a mxture of noral values and social custons. Interpretation is
i nextricably bound up with values ...."); Dougherty, supra note 194, at 164
(asserting equilibrium anmong rule of law and denocratic values in other
countries' systens).

[FN210]. Zeppos, supra note 121, at 411 n.317 (discussing originalism; cf.
Farber, supra note 145, at 548 (stating that formalismis "nore of a 'npod' than
a theory," since it does not wholly reject non-literalistic nethods).

[FN211]. Cf. Nagle, supra note 22, at 2236 (positing that a textualist judge nust
use dynam c nethods when the statutory language is not plain in its imed ate
context). Nagle believes that the "absurdity"” exception works well in that it
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rationally constrains judges nore than a (dynami c) "unreasonability” exception.
Id. at 2229-30. But, as nentioned above, deciding what is absurd depends nainly
upon deci ding what the particular culture conceives as unreasonabl e.

[FN212]. WIlliam D. Popkin, Book Review, 45 J. Legal Educ. 297, 301 (1995) (review ng
Eskridge, supra note 12).

[FN213]. For the enpirical conponent, see Shapiro, supra note 208, at 927- 41
See al so Daniel A. Farber, Statutory Interpretation and the Idea of Progress, 94 Mich. L. Rev. 1546, 1553, 1557

(1996) (reviewing Eskridge, supra note 12) (stating that sone dynamc
interpretation IS i nevi t abl e, but "even seem ngly di sruptive | egal
interpretations ultimtely may serve the long-term maintenance of the |[egal
order"). Ohers, however, believe that Eskridge overestimtes the anount of
dynamic interpretation in the status quo. See Nagle, supra note 22, at 2220
2230, 2236 (arguing that dynamc interpretation is not inevitable). For the
normati ve conponent see, for exanple, Eskridge, supra note 12, at 200-06;
Far ber, supra, at 1554-56; Shapiro, supra note 208, at 941-45.

[FN214]. Eskridge, supra note 12 passim Farber, supra note 213, at 1556.

[FN215]. Nehf, supra note 120, at 83. See generally Taylor, supra note 15, at
357-58.

[FN216]. See Eskridge, supra note 12, at 119; Eskridge & Frickey, supra note 28,
at 77. The absurd result exception gives Scalia play--indeterm nacy results.
Eskridge, supra note 12, at 134; John Polich, Note, The Ambiguity of Plain Meaning: Smith v. United
States and the New Textualism, 68 S. Cal. L. Rev. 259 (1994).

[FN217]. See, e.g., Kelch, supra note 120, at 329-30, n.225.

[FN218]. See, e.g., Ehrenzweig, supra note 5, at 361-62; Al an Witson, Legal
Transpl ants: An Approach to Conparative Law 6 (2d ed. 1993); Al exander, supra
note 38, at 626-38; Frank, supra note 169, at 913, 915-16; Al exander Nekam The
Law of Conflicts and Conparative Law. Sonme Simlarities and Limtations, 34 La.
L. Rev. 1077, 1078-80 (1974). This idea is inplicit in the proliferating
practical calls for international "harnonization" of |laws, too. See, e.g., supra
notes 47 (on | egal netal anguage), 136 (on Unidroit goal of harnonization).

[FN219]. Al exander, supra note 38, at 627, 628 (discussing Wood & Selick, Inc. v.
Companie Generale Transatlantique, 43 F.2d 941 (2d Cir. 1930)) .

[FN220]. Few schol ars have advocated that judges burden thenselves with research
on foreign principles. Sass, however, did recommend that judges who wish to
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apply foreign | aw should try to grasp not just the substantive |aw but also the
flavor and character of such |law. See Stephen L. Sass, Foreign Law in Federa
Courts, 29 Am J. Conp. L. 97, 117 (1981).

[FN221]. Di scussing the requirenent that interpretations conformto the intent of
the enacting | egislature, Schanck states:

Conventionalism al so, however, observes that within the conventions of an
interpretive comunity there will be standards for evaluating performnce and
results, and that it is possible to persuade community nenbers that a particul ar
convention should be changed or replaced by another because it wll better
satisfy nore deeply held assunptions.... To the extent that the evolutive
approach can replace previous interpretive constructs ... and ... becone deeply
enbedded in our interpretive comunity, judicial decisions should nore closely
reflect ... denocratic ideals.

Peter C. Schanck, The Only Gane in Town: An Introduction to Interpretive Theory,
Statutory Construction, and Legislative Histories, 38 U Kan. L. Rev. 815, 861
(1990). The change in outlook, if characterized as such, is "built into" any
interpretive community: "[T]here are always tacit understandi ngs about change
itself thatare ingrained in the psyches of its nenbers.” Id. at 839; see also
Roger Kinball, The Contenporary Sophist, The New Criterion, Cct. 1984, at 5, 10

But why should we insist that reflection, in order to be effective, in order
to be liberating, nust be utterly free from the 'norns and standards' out of
which it arises? Does not the sinple fact of our being able to entertain a point
of view very different fromour own show that we can neaningfully transcend our
taken-for-granted interpretive schenes?

[FN222]. For two critiques of Stanley Fish's 1980's output based upon the work of
Al asdair Maclntyre, see Steven L. Winter, Bull Durham and the Uses of Theory, 42 Stan. L. Rev. 639, 665-
87 (1990) and S. Al an Jacobs, The Unnatural Practices of Stanley Fish: A Review
Essay, 55 S. Atlantic Rev. 87 (1990). As evidence of successful paradigm
shifting, consider the many translators praised for their "defamliarization"
t echni que.

[FN223]. See supra text acconpanying notes 72-75 (i nprovenent during
transl ation).

[FN224]. Anot her suggested advantage of plain nmeaning purports that the rule
di scourages |l egislators fromsending different signals to their constituents and
the courts. See MacCorm ck & Summers, supra note 14, at 437-38; Rasnussen, supra
note 184, at 597; Shapiro, supra note 208, at 932.

In effect, the rule allegedly forces the legislature to wite clearly.
Eskridge & Frickey, supra note 28 at 37 & n.37 (legislative reversal of United
States Suprene Court); but see Popkin, supra note 212, at 298 (one of severa
scholars who questions whether American |egislatures react to court
interpretations).

As di scussed below, this interaction actually seens to work in England, but
since the English Parliament will not bother to peruse U. S. cases, a donestic
forum nmust nodify its weighing of this factor. See infratext acconpanying notes
301- 307.
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[FN225]. See Sprankling & Lanyi, supra note 6, at 66 ("Wth the increasing nunber
of foreign law disputes confronting U'S. courts, the use of prior donestic
decisions is likely to expand."); id. at 63, 66 (foreign |aw questions,
especially of particular patterns, are repeated in donmestic courts); id. at 63-
64 (traditional rule against stare decisis in questions of foreign | aw has been
"ignored nore often than foll owed" in recent years).

[FN226]. See Adler, supra note 33, 88§ 5-6.

[FN227]. Sass, supra note 220, at 97; Hilding Eek, Perenptory Norms and Private
International Law, 139 Recueil des Cours [RC] 1, 18 (1973) (admtting
exceptions, including procedural rules and "some questions of 'adaptation' of
the foreign law'); Inre Zatjay, The Application of Foreign Law, in 3
| nternati onal Encycl opedi a of Conparative Law 14-1, 14-24 (1972).

[FN228]. See supra note 7.

[FN229]. Al exander, supra note 38, at 606 (enphasis added).

[FN230]. See, e.g., Gallagher v. Leefers, 274 P.2d 239, 244 (Cal. App. 1954).

[FN231]. Schauer, supra note 181, at 255; Schauer, supra note 151, at 724.

[FN232]. Farber, supra note 145, at 552, n. 100.

[FN233]. See supra text acconpanying notes 215-217.

[FN234]. This claim is speculative, given the relative scarcity of reported
decisions repeatedly <confronting the same foreign Ilaw provisions. But,
Sprankling and Lanyi have unearthed six California rulings, all issued within a
seven-year period, which split evenly on the issue of whether Anerican citizens
could inherit under German |aw. See Sprankling & Lanyi, supra note 6, at 63,
n. 376.

[FN235]. But see Gary Lawson, Proving the Law, 86 Nw. U. L. Rev. 859 (1992), and especially id.
at 898-900 (proposing view that |aw should be proved in a |legal proceeding |like
any ordinary fact). For critical responses, see Larry Alexander, Proving the Law: Not Proven,
86 Nw. U. L. Rev. 905 (1992) and Richard D. Friedman, Standards of Persuasion and the
Di stinction Between Fact and Law, 86 Nw.U.L.Rev.916(1992).
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[FN236]. See, e.g., Ralph G. Steinhardt, The Role of International Law As a Canon of Domestic Statutory
Construction, 43 Vand. L. Rev. 1103 (1990) (stating that donmestic statutes should be
construed in light of international |aw whenever possible); Synposium The
Interaction Between National Courts and International Tribunals, 28 N Y.U J.
Int'l L. & Politics 1 (Fall 1995-Wnter 1996).

[FN237]. See R. Shep Melnick, Statutory Reconstruction: The Politics of Eskridge's Interpretation, 84 Geo. L.J.
91,113 (1995) (revi ewi ng Eskridge, supra note 12).

[FN238]. Doctrinal or practical upheaval, swi ft change of the sweeping Kkind,
presents problens for Shapiro's presunption of continuity. See Eskridge, supra
note 12, at 137-38. One district court stated that, in the interest of effective
justice, it would not apply Libyan law, due to the pitfalls of interpreting the
laws of a country mred in political unrest. See Couchv.Mobil Oil Corp., 327 F. Supp. 897,
903 (S.D. Tex. 1971). I n Bamberger v. Cdark, discussed below, the court explicitly
refused to change its construction of German law to align with any possible
outcone that a Nazi court mght have reached on the sane facts. 390 F.2d 485, 489

(D.C. Cir. 1968).

[FN239]. See general |y Jane S. Schacter, Metademocracy: The Changing Structure of Legitimacy in Statutory
Interpretation, 108 Harv. L. Rev. 593 (1995) (arguing that all statutory interpretation
i nvol ves choi ce of perspective about denocracy).

[FN240]. See U.S. Const. art. |, 8§ 7.

[FN241]. See generally Eskridge, supra note 12, at 230-33 (criticizing Scalia's
constitutional justifications for new textualism.

[FN242]. 1d. at 125-26.

[FN243]. See Kelch, supra, note 120; Rasnussen, supra note 184. Qher recent
commentators have also noted and anal yzed these decisions. See Peter H. Carroll, III,
Literalism: The United States Supreme Court's Methodology for Statutory Construction in Bankruptcy Cases, 25 St.
Mary's L.J. 143 (1993); Bruce A. Markell, Conspiracy, Literalism and Ennui at the
Suprene Court: An Exami nation of Bankruptcy Cases Decided from 1990 to 1993, 41
Fed. B. News & J. 174 (1994); Adam J. Wensch, Note, The Suprenme Court, Textualism and
the Treatnment of Pre-Bankruptcy Code Law, 79 Geo.L.J. 1831 (1991).

[FN244]. Kel ch, supra note 120, at 314-38.
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[FN245]. See Frier, supra note 161; Zweigert & Puttfarken, supra note 114.

[FN246]. It is a truism anbng conparativists that one can |earn about one's own
country by self-consciously studying the foreign. See, e.g., Farber, supra note
1, at 521-22 ("In any event, the materials on German |law, |ike the other studies
of individual |egal systens in Interpreting Statutes, cannot help but expand the
i magi nati ve space open to us when we contenplate our own | egal system™); Ewald,
supra note 35, at 2145-46

[FN247]. See, e.g., Nagle, supra note 22, at 2247.

[FN248]. Eskridge, supra note 12, at 108.

[FN249]. Popkin, supra note 212, at 302 (discussing especially Eskridge, supra
note 12, at 199-201). Farber also sees an educative conponent of "practical
reason.” See Farber, supra note 145, at 558 (characterizing judge as problem
sol ver).

[FN250]. See generally Zeppos, supra note 187, at 1362, nn. 315-16.

[FN251]. | nust agree with Robert Wisberg's adnonition that, "[t]he poorer
judges had best remain either nystified or begrudgingly restrained by the old
fictions of statutory interpretation.” Wisberg, supra note 10, at 256. The
worst judges will produce irresponsible results wth the pre-dynam c nethod,
wasting noney and tinme along the way. Since it is unlikely that any but the nost
inquisitive judges will catch wind of the ideas in this article or rel ated works
in the field, however, | need not worry that | am instilling an undesirable
dynamism in judges relatively ill-equipped to handle it. Cf. Scott Altman, Beyond
Candor, 89 Mich. L. Rev. 296, 351 n.156 (1990).

[FN252]. Lee C. Bollinger, Imges of a Free Press 85 (1991); <cf. Lee C.
Bol linger, The Tolerant Society: Freedom of Speech and Extrem st Speech in
America (1986) (permitting extrem st speech provides a controlled preserve in
which Anericans can tease out the inplications for wunlimted freedom of
expression and thus beconme generally nore tolerant).

[FN253]. Sprankling & Lanyi, supra note 6, at 92.

[FN254]. See Adl er, supra note 33.

[FN255]. In addition to the treatises already cited, see Mary Ann d endon et al.
Conparative Legal Traditions (1985); John Henry Merryman et al., The Cvil Law
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Tradi tion: Europe, Latin America, & East Asia (1994).

[FN256]. See generally Mrris L. Cohen & Kent C. O sen, Legal Research in a
Nut shell ch. 15 (6th ed. 1996) (introduction to research in the civil |aw

systen).

[FN257]. See supra note 9 (on foreign law institutes).

[FN258]. See Peritz, supra note 7, at 80.

[FN259]. See Sprankling & Lanyi, supra note 6, at 91-92.

[FN260]. Bamberger v. Clark, 390 F.2d 485 (D.C. Cir. 1968).

[FN261]. Bamberger, 390 F.2d at 487.

[FN262]. Id. at 488.

[FN263]. Id.at488n.6 (citing current Fed.R.Civ.P.44.1).

[FN264]. 1Id. at 488.

[FN265]. 1d. at 489.

[FN266]. See supra text acconpanying notes 76-79. For |legal commentary on the
important topic of the psychology of judging, see Altman, supra note 251;
Farber, supra note 145, at 554-58; Moore, supra note 123, at 914-15; Zeppos,
supra note 121, at 407-10.

[FN267]. See supra notes 221-222 and acconpanyi ng text.

[FN268]. Cf. Gail Heriot, Way Beyond Candor, 89 Mich. L. Rev. 1945, 1949 (1991) (argui ng that
j udges who learn that they are relatively unconstrained de facto "nmay well react
by attenpting to increase the constraint inposed by |aw'); Zeppos, supra note
121, at 410, 412 (noting that conclusions by adherents of dynam c interpretation
based upon theories of judicial decision- naking process are premature, since
the process is conplex and currently unnmapped).
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[FN269]. See Altman, supra note 251. For criticism of Altman's article, see
Heriot, supra note 268.

[FN270]. Even Altman believes that judges should be self-conscious. "Self-
consci ousness neans having and trying to use a theory about the nature of one's
actions.... [Judges] do and ought to have views about their roles as judges.

These theories affect their decisions. Opposing introspection neans only that
these role conceptions need not always be consistent with a perfectly accurate
view of a judge's own nental processes.” Altman, supra note 251, at 302-03.

[FN271]. See Zeppos, supra note 121, at 406-07 (arguing that judging is not a
t wo-step process, whereby the judge makes a decision and then justifies it in a
witten opinion); Scott C |Idleman, A Prudential Theory of Judicial Candor, 73
Tex. L. Rev. 1307, 1316-21 (1995).

[FN272]. Eskridge and MacCorm ck & Summers, for instance, assune that candor is a
key val ue. See Eskridge, supra note 12, at 238; MacCorm ck & Sumrers, supra note
14, at 6.

[FN273]. 1dl eman, supra note 271.

[FN274]. Citations to such scholarship are listed in Idleman, supra note 271, at
1311 n.8; for citations to other works on judicial candor, see id. at 1309 n. 2.
Most pertinent here are Zeppos' two articles. Zeppos, supra note 121; Zeppos,
supra note 187. See al so Schauer, supra note 151, at 725-26; Deborah Hell man,
The Inportance of Appearing Principled, 37 Ariz. L. Rev. 1107 (1995) (concerning the
practice of the United States Suprenme Court).

[FN275]. 1dl eman, supra note 271, at 1370-73.

[FN276]. For exanple, sone foreign courts (e.g., Poland and Italy) frequently
justify their opinions with the "legs of a chair syllogism" where each prem se
is justified by several argunents. MacCorm ck & Summers, supra note 14, at 492.
The preference for this formof reasoning, as opposed to "linear" analysis, id.,
canaffect the result. Judges do not nmake up their mnds and then sinply fit the
result into a justificatory style. The processes of reasoning and witing
interrelate. See supra note 271

[FN277]. See MacCormick & Sumrers, supra note 14, at 16-18, 177, 501, 508;
Farber, supra note 1, at 527; supra notes 116-118 (describing French judicia
style).

[FN278]. See MacCormi ck & Sunmers, supra note 14, at 503-08.
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[FN279]. Cunningham et al. have devised a way to determne enpirically if a
particular word's neaning can be considered obvious. These authors surveyed a
community of speakers to arrive at a principled plain nmeaning nethodol ogy. See

Cunni ngham et al ., supra note 182, at 1596-613. This approach does not neet our
current needs. Wien we nust translate froman interpretive conmunity with which
we have no intinmate contact, we will not have the skills necessary to conduct an

accurate Cunni nghamtype survey.

[FN280]. See, e.g., Cohen & O sen, supra note 256, ch. 14. In this section, |
assune that no English cases on point have been |ocated, so that the foreign
i ndi vidual nust resort to the statutory text and other sources.

[FN281]. Kelch, supra note 120, at 310. Many other U S. articles make simlar
cl ai ns.

[FN282]. Pepper v. Hart, [1993] 1 All ER 42, 69 (HL.).

[FN283]. For details about this decision, see, for exanple, Gordon Bale,
Parliamentary Debates and Statutory Interpretation: Switching On the Light or
Runmagi ng In the Ashcans of the Legislative Process, 74 Can. B. Rev. 1, 13-17
(1995).

[FN284]. Wlliam S. Jor dan, [, Legi sl ative H story and Statutory
Interpretation: The Rel evance of English Practice, 29 U.S.F.L.Rev. 1, 18 (1994).

[FN285]. Zweigert & Kotz, supra note 168, at 202 (enphasis omtted).

[FN286]. 1d. at 204; see al so Jordan, supra note 284, at 19.

[FN287]. Jordan, supra note 284, at 19 (quoting P.S. Atiyah & Robert S. Summers,
Form and Substance in Anglo-Anerican Law. A Conparative Study of Lega
Reasoni ng, Legal Theory and Legal Institutions 106 (1987)).

[FN288]. |1 d.

[FN289]. Id. at 21.

[FN290]. 1d. at 22.
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[FN291]. Bale, supra note 283, at 17. The timng and extent of this shift to a
"pur posi ve" approach has been contested. See Raoul Berger, Original Intent: The Rage of Hans
Baade, 71 N.C. L. Rev. 1151, 1156 (1993).

[FN292]. Jordan, supra note 284, at 27.

[FN293]. 1d. at 28, 29.

[FN294]. The Royal Comm ssions are independent advisory bodies of recognized
experts assigned to exam ne and report upon particul ar issues.

[FN295]. See id. at 32.

[FN296]. See id. at 33.

[FN297]. See John H. Baker, An Introduction to English Legal H story 235-37 (3d
ed. 1990).

[FN298]. 1d. at 237.

[FN299]. See Carleton K. Allen, Law in the Making 423-28 (7th ed. 1964).

[FN300]. See Jordan, supra note 284, at 34. But see S.H Bailey & MJ. @unn, The
Modern English Legal System 251 (2d ed. 1991) (summarizing a 1975 report which
noted that drafters worked under considerable "pressures and constraints that
made it very difficult to produce sinple and clear |egislation").

[FN301]. Jordan, supra note 284, at 35.

[FN302]. See id; supra note 224 (citing legislative signaling as one advantage of
pl ai n meani ng approach).

[FN303]. The courts nay consider only "statements by a mnister or other pronoter
of the Bill, together if necessary with such other parlianmentary material as is
necessary to wunderstand such statenents and their effect.” Pepper v. Hart
[1993], 1 All ER 42, 69 (HL.).

[FN304]. See Jordan, supra note 284, at 38; cf. supra note 224.
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[FN305]. Jordan, supra note 284, at 39.

[FN306]. I1d. at 40.

[FN307]. Bal e, supra note 283, at 26.

[FN308]. Id. at 17.

[FN309]. See Jordan, supra note 284, at 37. English judges typically render their
deci sions fromthe bench at the close of argunment. See id.

[FN310]. Cf. Shapiro, supra note 208, at 925 (arguing that there is nore to unify
than to divide the canons in statutory interpretation).

[FN311]. Raynond B. Marcin, Punctuation and the Interpretation of Statutes, 9
Conn. L. Rev. 227, 240 (1977).

[FN312]. One old statute (witten in Law French) was punctuated by traverse |ines
on the Rolls of Parlianent. A fascinating case sent a man to the gallows on the
basis of that punctuation. See id. at 227-33.

[FN313]. I1d. at 234-35.

[FN314]. See Kel ch, supra note 120, at 331-32, and references contained therein;
DC Pearce, Statutory Interpretation in Australia 55 (1981) (benpaning the
continued use of the English rule in Australia).

[FN315]. See Marcin, supra note 311, at 243 (citing New York | aw).

[FN316]. MacCorm ck & Sumrers, supra note 14, at 217.

[FN317]. See Stern, supra note 33, at 33.

[FN318]. Anot her exanple, dianetrically opposed: Bills of the federal governnent
in Germany are prepared in "a highly professional manner," and then at | east
three readings in parlianment are necessary in order to pass a statute.
MacCorm ck & Sunmers, supra note 14, at 117.
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[FN319]. Perhaps one should think of the process as involving not just
transl ation but also "decoding." See Ainsworth, supra note 49, at 548 ("Witten
in an archaic style wthout punctuation and frequently | acki ng obvious syntactic
or norphol ogi cal cues to sentence structure, classical Chinese texts are not so
much read as decoded.").

[FN320]. See Norman J. Singer, Sutherland Statutory Construction 8 47.15 (5th
ed. 1992).

[FN321]. Eskridge & Frickey, supra note 119, at 652 (quoting Sorenson v. Secretary of the
Treasury, 475 U.S. 851, 867 (1986)) .




